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of the meeting and the value and character of the travel ex-
penses provided, the agency should consider in making such
conflict of interest determinations the “nature and sensitivity
of any matter pending at the agency affecting the interests” of
non-federal source of payments and the significance of the em-
ployee’s role in such a matter. 41 C.F.R. §304-1.5(a)(1)-(6)
(1996). Such conflict of interest and ethics determinations,
since they involve subjective judgments and issues of appear-
ances relating to an agency’s own mission and functions, as
well as the specific duties and functions of one of its employees
or officials, are the types of matters that have generally been
found to be administrative determinations within the specific
discretion and expertise of the agency itself.

Based on this language, it appears that Chairman Gould’s deci-
sion to accept travel funds and expenditures from the AFL-CIO, at
a minimum, presents itself as a conflict of interest. The AFL—-CIO
is a consortium of some of the largest and most powerful members
of organized labor in the United States. To accept their funds and
later adjudicate their issues is inappropriate on its face and calls
into question the integrity of certain NLRB actions.

In addition, according to travel logs provided by the NLRB,
Chairman Gould has traveled outside the Washington, D.C. area
on official business 51 times during his 2l%-year tenure at the
NLRB. Equally disturbing is the fact that while on this “official”
NLRB travel, Chairman Gould attended 42 separate sporting
events, including 5 professional basketball games, 5 college base-
ball games, 31 professional baseball games, and the 1996 Major
League All Star game.

The freedom with which the NLRB, including its Chairman,
spends taxpayer dollars—whether it be on an ABA meeting in Ha-
waii during the winter months or the Chairman soliciting an invi-
tation to the inauguration of Nelson Mandela in South Africa and
later attending that function, calls into question the ability of this
NLRB to act as good stewards of federal funds.

Corporate campaigns

John Sweeney, President of the AFL-CIO, declared a new direc-
tion for the international labor unions that the Federation rep-
resents. Mr. Sweeney declared that labor would become far more
militant in the pursuit of organizing and collective bargaining ob-
jectives. The term used to organize formally non-union corporations
became known as “corporate campaigns.”

A “corporate campaign” has several distinct elements. Two of the
most prominent elements are: having the target company perceived
negatively by the company’s investors, customers, employees and
the public, and initiating enforcement and oversight actions by fed-
eral, State, and local governmental agencies. In other words, orga-
nized labor in a “corporate campaign” does not necessarily target
the employees of the corporation as it had done historically, but
rather focuses on corporate management. Perhaps Stephen Lerner,
Or%aniﬁing Director of the Service Employees International Union
said it best—

Instead of asking, ‘How do we win a majority of (em-
ployee) votes?’, we should be asking, ‘How do we develop
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power to force employers to recognize the union and sign
a contract.’

During the course of the 104th Congress many concerns were
raised by targeted corporations regarding the tactics used by orga-
nized labor and their attendant relationship with the NLRB. Em-
ployers argued that the NLRB was favoring organized labor and
was indeed a willing pawn in the “corporate campaign” strategy. As
a result of these repeated and serious allegations, the Subcommit-
tee conducted two hearings and one round-table discussion.

The first hearing held by the Subcommittee invited NLRB Chair-
man Gould, General Counsel Feinstein, and a variety of small and
large employers to recount their personal experiences. The second
hearmg held by the Subcommittee focused on the “corporate cam-
paign” technique of salting—the placing of professional union orga-
nizers or members in a nonunion facility to harass or disrupt con-
tractor operations, to increase costs, or to organize.

These two hearings raised a number of concerns for the Sub-
committee including the following:

Organizing nonunion employees into a unified union mem-
bership is not necessarily the objective of union organizers;

Resources are not an obstacle for the unions when it comes
to public relations;

The cost of frivolous complaints and other federal agency
charges fall on the businesses and the federal taxpayer while
the unions have no direct accountability or cost; and

Jeopardizing jobs and employer viability is ultimately more
important than ensuring that workers have good wages, safe
worksites and fulfilling jobs.

In conclusion, the pursuit of injunctive relief, the NLRB’s han-
dling of “salting” cases and the public comments of the NLRB
Chairman have served as ample evidence that the NLRB may be
biased against the regulated employer community.

Partisanship, partiality and the declining stature of the National
Labor Relations Board

During the past four years, the National Labor Relations Board
(NLRB/Board) has received harsh criticism from U.S. Courts of Ap-
peals for the legal reasoning underlying its rulings in several key
cases. As the percentage of NLRB orders affirmed by federal appel-
late courts has sunk to all-time lows the current NLRB has ignored
past NLRB and court precedent and has sidestepped key factual is-
sues to reach outcomes that have been soundly rejected by appeals
courts. Warren, Gorham & Lamont, Inside Labor Relations, (May
31, 1996). Similarly, in numerous NLRB requests for injunctive re-
lief, federal district courts have also been unpersuaded by the
NLRB’s legal and factual conclusions in seeking preliminary rem-
edies. While admittedly past NLRBs have also been admonished by
the federal courts, the Committee was struck by the force of the
str(‘iident criticism leveled at the Gould-Feinstein NLRB by federal
judges.

The Perdue decision

In a case involving an attempt by the United Food & Commercial
Workers Union (UFCW) to organize employees at a facility owned
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by Perdue Farms, an employer had to resort to the highly unusual
move of seeking injunctive relief in a U.S. district court to prevent
the NLRB from persisting in moving toward ordering a third elec-
tion at its facilities. The employer took this move after its employ-
ees rejected union representation by significant margins in two
elections and after the NLRB largely ignored evidence of massive
fraud in the collection of authorization cards and continued proc-
essing objections by the UFCW which would possibly lead to a
third election. In scathing terms, the district court granted the em-
ployer’s request and enjoined the NLRB from proceeding further in
the matter until it had proven to the court that it had conducted
an appropriate investigation into the allegations of fraud. The lan-
guage of the court’s opinion is notable for its harshness regarding
the NLRB’s conduct:

At present, the only possible explanation for the NLRB’s
behavior is the one proposed by the employer: “that the
Board is manipulating its election rules capriciously in
order to foster the interests of the United Food & Commer-
cial Workers Union.” Perdue Farms, Inc. v. Nat’l Labor Re-
lations Bd., 935 F. Supp. 713, 721 (E.D. N.C. 1996).

Thus, as the cases demonstrate, the Board has not only
abandoned its Casehandling Manual, but no less than
three times where this particular Union local is involved,
its legal policy as well. Such dramatic reversals tend to cre-
ate an appearance of partisanship the Board can ill afford
if it hopes to retain a supervisory role over labor relations.
935 F. Supp. At 722 (emphasis added).

Yet the legal policy reversals do not reveal the full extent
of the Board’s efforts on behalf of the Union. . . . 935 F.
Supp. At 722 (emphasis added).

.. . The Board refuses to obey this statutory duty by de-
fying numerous guidelines and regulations, engaging a sig-
nificant policy departure which remains unexplained. This
occurs against the backdrop of [sic] several legal policy re-
versals by the Board in favor of the Union, a representa-
tion to the plaintiff by a Board field examiner that the cur-
rent hearing is a sham, and ignorance of the plaintiff's
FOIA requests sufficient to invoke district court jurisdic-
tion over that dispute. 935 F. Supp. At 725 (emphasis
added).

The strength of the district court’s condemnation of the NLRB’s
handling of the Perdue election is troubling to the Subcommittee
because of the message it sends to both employers and employees
as to the fairness and effectiveness of the NLRB’s processes for ad-
ministering the NLRA. While in isolation the Perdue decision
might be an unfortunate footnote to the Gould-Feinstein tenure at
the NLRB, there have been similar decisions in which the federal
courts have expressed profound objections to the NLRB’s handling
of both representation and unfair labor practice cases.

Other court decisions

In a series of decisions, the Fourth Circuit Court of Appeals twice
had to admonish the NLRB to cease its attempts to revive a rep-
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resentation proceeding and election at a facility owned by the
Lundy Packing Company. The case involved a bargaining unit de-
termination in which the employer was contending that the NLRB
had improperly excluded industrial engineers from a unit of pro-
duction and maintenance employees. The Fourth Circuit agreed
with the employer and determined that the “NLRB’s bargaining
unit determination both contravened its own announced standards
and accorded controlling weight to the extent of union organization
at Lundy, thereby violating section 9(c)(5) of the National Labor
Relations Act,” which specifically prohibits such a factor from being
dispositive. In cautioning the NLRB, the court remarked:

The deference owed the Board as the primary guardian
of the bargaining process is well established. It will not ex-
tend, however, to the point where the boundaries of the
Act are plainly breached.

The court then denied enforcement of the NLRB’s order that the
employer begin to bargain with the union. Nat’l Labor Relations
Bd. v. Lundy Packing Co., 68 F.3d 1577, 1583 (4th Cir. 1995).

As if the Fourth Circuit’s admonition were not enough, the
NLRB treated the decision as a mere distraction and proceeded to
count the challenged ballots to determine if certification of the
union would be appropriate. This action forced the employer to re-
turn to the Fourth Circuit, and the court told the NLRB in no un-
certain terms that “the attempt by the Board to revive the rep-
resentation petition and the election that followed exceeds the
Board’s jurisdiction.” (Nat’l Labor Relations Bd. v. Lundy Packing
Co., 81 F. 3d 25, 26) (4th Cir. 1996). Nonetheless, the NLRB re-
fused to take no for an answer and asked the Fourth Circuit to re-
consider, whereupon the seemingly exasperated court stated:

The NLRB acted in clear contravention of its jurisdic-
tional limits and sought to bypass this court. . . . As we
explained in our order of February 15, 1996, the NLRB
has no such authority. The court reiterates its respect for
the NLRB’s role in the area of national labor relations law.
The court expects in turn respect for its processes and
mandates. Nat’l Labor Relations Bd. v. Lundy Packing Co.,
No. 95-1364(L) (4th Cir. March 21, 1996) (unpublished
opinion) (quoted in part in Perdue, 935 F. Supp. 713).

Like both the Perdue and the Lundy Packing cases, Shepard
Convention Servs., Inc. v. Nat’l Labor Relations Bd. (85 F. 3d 671)
(D.C. Cir. 1996) represents another instance where the NLRB dis-
regarded long-standing NLRB policy and had to be reined in by a
federal court. That case involved an organizing effort by the Inter-
national Alliance of Theatrical Stage Employees where the union,
citing the large number of eligible voters that will be on-call work-
ers, requested that the election be conducted by mail. The NLRB
Regional Director denied the request, and the union filed a “special
request” for review by the NLRB. The NLRB, finding that the Re-
gional Director had abused his discretion by denying the union’s re-
quest, directed a mail ballot election for the on-call employees.
After the Regional Director ordered all eligible employees to vote
by mail, the employer requested review, as the NLRB’s order had
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referred only to on-call employees. The employer’s request for re-
view was summarily denied.

A mail ballot election was then conducted over a period of two
weeks. Only 77 of the 438 eligible employees, or approximately 17.5
percent of the workforce, voted. Of the 68 ballots that were not
challenged, 40 were cast for the union that was then certified as
the bargaining despite the objections to the election that were filed
by Shepard. After Shepard refused to bargain with the union, the
NLRB issued an order finding the employer’s refusal an unfair
labor practice.

The District of Columbia Court of Appeals found that the Re-
gional Director had “properly denied the union’s request for an
election by mail” and that the NLRB “undertook to second-guess
the Regional Director in violation of its own regulations.” 85 F. 3d
at 674. The court went on to conclude:

In sum, the NLRB’s reversal of the Regional Director’s
discretionary decision to conduct a manual election cannot
be upheld. Had the NLRB left the decision intact, as its
regulations required, voter turnout might well have been
higher. . . . It could hardly have been lower. 85 F. 3d at
675.

The Seventh Circuit Court of Appeals has also had strong words
for the NLRB. In a case involving an NLRB decision to certify a
union over the objections of the employer that supervisory employ-
ees were improperly included in the bargaining unit, the Seventh
Circuit had this admonition for the NLRB:

While we adhere to the generally accepted standard of
review discussed above, the fact of the matter is that “[a]n
administrative agency, like any other first-line tribunal,
earns—or forfeits—deferential judicial review by its per-
formance.” In the context of classifying supervisors, the
NLRB’s manipulation of the definition provided in section
152(11) has earned it little deference. We remain mindful
of the statutory prescription of judicial restraint but note
that such restraint “does not entail complete abdication of
the judicial role. Nat’l Labor Relations Bd. v. Winnebago
Television Corp., 75 F.3d 1208, 1214 (7th Cir. 1996).

A November 8, 1996, decision by the Court of Appeals for the
District of Columbia was similarly critical of the Board in the case
of Skyline Distribs. v. Nat’'l Labor Relations Bd., No. 95-1571, slip
opinion, (Nov. 8, 1996). In that case, the Board ordered the em-
ployer to bargain with the union, even though the union had been
rejected by the employees 1nvolved based on an alleged unfair
labor practice concerning a pay raise. While recognizing that such
a bargaining order may be appropriate in extreme situations,
Judge Harry T. Edward rejected the remedy, noting that the Board
had “no basis” to issue such an order and that “Indeed, the Board’s
decision to issue a bargaining order in this case is so lacking in evi-
dentiary support and reasoned decisionmaking that it seems whim-
sical.” The court also noted that the Board’s remedy could not be
enforced “because the Board has given no credence whatsoever to
employee “free choice.” These are strong criticisms indeed—here
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made more alarming by the fact that the Board’s remedy would
have forced employees to be represented by a union they had re-
jected.

Conclusion

The opinions of both the federal courts and of labor law practi-
tioners regarding the conduct of the NLRB are of concern to the
Subcommittee. This is the case because the very nature of the
NLRB’s responsibilities requires that it maintain the respect and
interest of both labor and management as it uses the applicable
law to drive the parties toward peaceful and orderly resolution of
labor disputes. The statutory make-up of the NLRB, where various
arms of the agency are both judge and prosecutor of alleged viola-
tions of the law, demands a strong commitment to impartiality.
But, unfortunately, it does not appear that such a commitment has
been made by the current NLRB. Both the review of court decisions
assessing the NLRB’s actions and the oversight activities of the
Subcommittee indicate that Chairman Gould and General Counsel
Feinstein have apparently neglected the traditions of the NLRB to
the detriment of the agency’s stature in the eyes of the federal
courts, the Congress and the public.

Mismanagement within the Department of Education, Office of
Postsecondary Education: Creation of A Student Loan Hier-
archy

Since the inception of the Federal Direct Student Loan Programs
(FDSLP) and its unique chain of command, new problems have
arisen within the Department of Education. These problems in-
clude infighting among high ranking employees that have nega-
tively impacted the efficient and effective operation of the higher
education lending programs. According to a June 1996 report to the
Subcommittee from the Department of Education’s Office of the In-
spector General (OIG) these personality differences “exacerbated
the poor communication, contributed to poor coordination between
their respective staffs, a further deterioration of morale, and
heightened human resource management concerns in the bifur-
cated structure.”

One of the major functions of the Department of Education in-
volves administering student financial aid programs for higher edu-
cation. The Subcommittee is seriously concerned about reports that
the divided management structure intended to implement the stu-
dent financial aid programs has been one of the most significant
failings of the Department of Education. Indeed, in August 1995
the Advisory Committee on Student Financial Assistance (Advisory
Committee) wrote a scathing report about the divided management
of the FDSLP and the Federal Family Education Loan Program
(FFELP). In particular the Advisory Committee stated:

[The] Department of Education has chosen a structure
that cannot adequately address its major management
challenges: the redesign of the Title IV delivery system,
implementation of the [FDSLP], and reform of the FFELP.
Furthermore, responsibility for both implementing the
[FDSLP] and overseeing FFELP reform is concentrated in
a special advisor to the Secretary (Leo Kornfeld). However,
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The Committee raised these concerns with Secretary of Edu-
cation Riley in a letter signed by Chairman Bill Goodling and Sub-
committee Chairman Pete Hoekstra dated November 28, 1995. This
letter also requested background documentation concerning the
Secretary’s furlough decisions. The Secretary of Education re-
sponded promptly and included several documents that had been
requested. Unfortunately, the Secretary’s response completely mis-
stated the interpretation of the Antideficiency Act’s handling of al-
ternatively funded programs, specifically, the provision that such
programs can continue operating despite the lack of a current ap-
propriation to fund the administration of such programs.

Of even greater concern is that the Department of Education in-
cluded in its initial response a letter from its own General Counsel,
Judith Winston, to the Attorney General asking him to confirm the
General Counsel’s opinion that forward funded programs at the De-
partment of Education should not be suspended by the lack of a
current appropriation. Since no response from the Attorney Gen-
eral was included and since no other documentation concerning
this opinion was provided, the Committee must conclude that the
Department of Education not only went against every recent inter-
pretation of the Antideficiency Act, but also went against or ig-
nored the opinion of its own legal counsel—an unprecedented ac-
tion, one which raised further concerns about the Clinton Adminis-
tration’s handling of the government shutdown.

The Committee sent a follow-up letter to the Department of Edu-
cation on December 18, 1995, which again restated the law, and
pointed out the opinion of the Department of Education’s own Gen-
eral Counsel, which was in total agreement with the position of the
Committee. The letter concluded by demanding that the Depart-
ment of Education begin obligating funds as required by law.

Three days later, on December 21, 1995, the Department of Edu-
cation sent a letter to the Committee stating in relevant part that:

The Department is taking steps to authorize the nec-
essary staff to return to work to perform this activity [op-
erate alternatively funded programs] . . . this authoriza-
tion applies to payments for programs with budget author-
ity currently available from prior year appropriations.

While this letter confirmed the validity of the Committee’s position,
and allowed many Department of Education employees who were
wrongfully furloughed to return to work, it only heightened the
Committee’s concern that the Administration was not handling the
government shutdown in accordance with applicable law.

In conclusion, the Committee remains concerned that the intent
of the Antideficiency Act was not followed by either the Depart-
ment of Labor or the Department of Education. Furthermore, these
actions put the education of American students and the safety of
American workers in jeopardy. In short, politics was apparently
placed above sound public policy by the Clinton Administration.

Abuse of power at the Department of Labor

Over the course of the last two years, allegations have been made
that political appointees within the Clinton Administration have
used their positions to influence matters involving interested third
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parties. While some of these allegations simply involve parties un-
happy with the Administration’s legitimate disposition of a rel-
evant matter, the case leading up to the dismissal of Mr. Richard
F. Sawyer is a remarkable study in the damage that can be done
when inappropriate selections are made for high-level positions at
an executive agency.

Mr. Sawyer, a Secretary’s Representative at the United States
Department of Labor, abused the power of his office by attempting
to exert undue influence in an ongoing labor dispute between
Somers Building Maintenance, Inc. (Somers), a janitorial services
company located in northern California, and the Service Employees
International Union (SEIU). These facts are demonstrated in a de-
tailed investigative report prepared by the Department of Labor’s
Office of the Inspector General.

BACKGROUND

1. Somers Building Maintenance, Inc. and the SEIU

Somers is a janitorial services contractor headquartered in Sac-
ramento, California, with offices throughout northern California
and Oregon. Somers is the largest non-union janitorial contractor
in Sacramento and currently employs over 600 people.

The SEIU is the fourth largest and fastest growing union in
America with more than one million members working in health
care, government, and private industry. The SEIU was engaged in
efforts to organize janitorial workers at Somers. This campaign,
which was initiated against Somers by SEIU Local 1877 in mid-
1994, is still a part of the SEIU’s national organizing campaign
known as “Justice for Janitors.”

2. Department of Labor’s wage and hour investigation of Somers

Coincident with the SEIU campaign to organize the janitorial
workers of Somers in late 1994, as part of a national initiative de-
signed to target past violators of the Fair Labor Standards Act
(FLSA), the Department of Labor’s Wage and Hour Division began
a proactive investigation of possible FLSA violations at Somers. In
the midst of this investigation, Mr. Richard Sawyer became in-
volved.

3. Mr. Richard F. Sawyer

On January 9, 1994, Mr. Richard F. Sawyer was appointed to the
position of Secretary’s Representative with the Department of La-
bor’s Office of Congressional and Intergovernmental Affairs. Prior
to his appointment, Mr. Sawyer was employed as a Business Man-
ager, Central Labor Council of Santa Clara and San Benito Coun-
ties, AFL—CIO, from March 1986 until January 1994. From March
1973 to March 1986, Mr. Sawyer was an SEIU representative in
Everett, Washington.

The position of Secretary’s Representative is located in the Office
of Congressional and Intergovernmental Affairs, Office of Intergov-
ernmental Affairs, Regional Intergovernmental Affairs Office, with
the duty station in one of the 10 Department of Labor regions. As
defined by the Department of Labor, the duties and responsibilities
of the Secretary’s Representative include:
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undertakes a variety of special non-recurring confidential
and politically sensitive assignments based upon an under-
standing of the Administration goals and the Secretary’s
policies, as well as utilization of own personal and ex-
tended experience in labor-related affairs.

ALLEGATIONS OF MISCONDUCT

Allegations concerning Mr. Sawyer were made on June 27, 1995,
by Mr. Randall Schaber, a member of the Board of Directors for
Somers. At that time, Mr. Schaber provided evidence of a formal
complaint that he, on behalf of Somers, had filed with the Depart-
ment of Labor’s Office of the Inspector General alleging misconduct
and ethical violations of Executive Order No. 12674, on the part of
Mr. Sawyer.

In his complaint, Mr. Schaber alleged that Mr. Sawyer had “con-
ducted himself in a manner that was intended to induce and coerce
Somers to enter into a recognition agreement and/or a collective
bargaining agreement with SEIU Local 1877 under the penalty of
having the Department of Labor continue its investigation of al-
leged wage and hour violations and impose a fine of an extraor-
dinary amount for said violations and seize goods produced by cli-
ents of Somers under the hot goods provisions of the Fair Labor
Standards Act.” In support of his formal complaint, Mr. Schaber
provided a detailed chronology of events including information re-
garding a telephone conversation between Mr. Sawyer, and Somer’s
largest client, Valued Customer

On June 27, 1995, Mr. Schaber filed another formal complaint,
which he directed to the Department of Labor’s Office of the In-
spector General through Mr. Michael A. Hackard, an attorney rep-
resenting Somers. In his complaint, Mr. Hackard requested that
the Office of the Inspector General conduct an investigation of the
Sawyer matter, citing “serious breaches of governmental ethics and
probable violations of federal criminal law including, but not lim-
ited to, violations of the Racketeering Influenced and Corrupt Or-
ganizations (RICO) Act [and] violations of the Hobbs Act, Mail
Fraud, Conspiracy and Bribery.”

Subsequently, on July 10, 1995, 18 Members of Congress signed
a letter requesting an investigation into allegations of “an apparent
conspiracy to coerce non-union building maintenance contractors
into signing union contracts against the will of their employees.”

ACTIONS BY THE OVERSIGHT SUBCOMMITTEE

In December 1995, the Subcommittee initiated a preliminary in-
vestigation into the allegations concerning Mr. Sawyer and Somers.
After conducting several interviews and concluding that such alle-
gations merited further examination, the Subcommittee sent a for-
mal letter of inquiry to Secretary of Labor Robert B. Reich on De-
cember 14, 1995. In this letter, the Subcommittee reiterated the al-
legations contained in Mr. Schaber’s complaint and conveyed the
gravity with which the Subcommittee held the allegations:

This Subcommittee and others are extraordinarily trou-
bled by the seriousness of these allegations. They suggest
strongly that a high-level Department of Labor official was
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attempting to use his political influence to coerce Somers
into signing a union contract by putting pressure upon
Valued Customer These allegations also raise concerns re-
garding serious breaches of ethics, abuse of power, collu-
sion, and the misuse of federal funds by a Department of
Labor employee.

The letter requested that the Department of Labor conduct a
“prompt and thorough review of the allegations” and provide Mem-
bers with the findings of such review and any planned actions by
January 12, 1996.

On December 21, 1995, Solicitor of Labor Thomas S. Williamson
responded to the letter on behalf of Secretary of Labor Reich. In
that letter, Solicitor Williamson indicated that his office had con-
sulted with the Office of the Inspector General and confirmed that
there was, in fact, an active and ongoing investigation. In addition,
Mr. Williamson indicated that while his office believed it had iden-
tified the Department of Labor official involved, it did not “wish to
risk any possibility of inadvertent interference with the [Office of
the Inspector General’s] investigation—" and, therefore, would . . .
withhold any final action pending the conclusion of the Office of the
Inspector General’s investigation. In the interim, however, Mr.
Williamson indicated that the Department of Labor had decided to
place the official involved under administrative leave (with pay),
pending completion of the Office of the Inspector General’s inves-
tigation. During this time, the official would be relieved of all offi-
cial duties and have no authority to act on behalf of the Depart-
ment of Labor.

FINAL REPORT OF THE INSPECTOR GENERAL, U.S. DEPARTMENT OF
LABOR

On February 28, 1996, the Department of Labor’s Office of the
Inspector General completed its 500-hour investigation into the
matter involving Somers and Mr. Sawyer. After reviewing the Of-
fice of the Inspector General’s final report, the Subcommittee sent
a letter on March 1, 1996, to Secretary of Labor Reich. In this let-
ter, the Subcommittee conveyed its concerns over the findings of
the Office of the Inspector General stating:

We are greatly concerned by the [Office of the Inspector
General’s] Report. Based upon that Report it appears that
Mr. Sawyer:

(1) Misused his position and aided the Service Em-
ployees International Union (SEIU) in its attempt to
organize janitorial services of Somers;

(2) Contacted Valued Customer which is one of
Somers largest clients, and disclosed investigative in-
formation which was damaging to Somers; and

(3) Influenced the Department of Labor’s Wage and
Hour Division in an attempt to intimidate Somers into
recognizing the SEIU.

The Subcommittee also conveyed its concerns over information
included in the Office of the Inspector General’s report suggesting
that several other Department of Labor officials, including high-
ranking officials within the Department of Labor’s Wage and Hour
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Division, had not only been aware of Mr. Sawyer’s actions, but also
may have supported or encouraged these actions.

In March 1996, the Subcommittee was advised that Mr. Sawyer
was no longer employed by the Department of Labor. On that same
day, the Subcommittee responded by sending a letter to Secretary
Reich requesting information relating to the Department of Labor’s
response to the Office of the Inspector General’s investigation and
documentation pertaining to Mr. Sawyer’s termination. The De-
partment of Labor’s response was provided to the Subcommittee in
a letter dated April 1, 1996, from the Acting Solicitor of Labor, J.
Davitt McAteer.

On April 25, 1996, the Subcommittee held a hearing on Somers
and the alleged misconduct by Mr. Sawyer. Testifying at the hear-
ing were Mr. Schaber and Mr. Charles C. Masten, Inspector Gen-
eral at the Department of Labor.

CONCLUSION

Based on the Office of the Inspector General’s investigation and
the testimony of other witnesses at the hearing, it is obvious that
Mr. Richard F. Sawyer abused his position as the Secretary’s Rep-
resentative by intervening on behalf of the SEIU in its campaign
to organize the janitorial workers of Somers. This information es-
tablishes several irrefutable facts:

(1) Mr. Sawyer contacted officials of Valued Customer
Somers’ largest client, and specifically discussed the Depart-
ment of Labor’s active and on-going investigation of Somers.

(2) Mr. Sawyer contacted the Department of Labor’s Wage
and Hour investigators to request information on the status of
the Somers’ investigation and to complain about the progress
of said investigation.

(3) Mr. Sawyer improperly provided the SEIU with specific
information regarding the Department of Labor’s active and
on-going investigation of Somers—information that was used
by the SEIU both privately and publicly to pressure Somers to
capitulate to the union’s organizational demands.

(4) Mr. Sawyer contacted high-ranking officials within the
Wage and Hour Division’s national office to complain about the
progress of the Somers’ investigation.

(5) In response to Mr. Sawyer’s repeated contacts, high-rank-
ing officials within the Wage and Hour Division’s national of-
fice assigned five additional investigators to the Somers’ inves-
tigation and directed investigators to give Somers special at-
tention.

(6) The Somers’ investigation was kept open well beyond the
point the lead Wage and Hour investigator deemed warranted
by the facts.

(7) Despite the involvement of no less than six investigators
and 500 hours of investigative work, the Wage and Hour Divi-
sion discovered only $317.44 in FLSA violations.

These facts clearly illustrate that Mr. Sawyer was engaged in a
conscious effort to use his position as the regional representative
of Labor Secretary Robert Reich to assist his former employer, the
SEIU, in its efforts to organize the janitorial workers of Somers. As
such, the Subcommittee believes it wholly appropriate that Mr.
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Sawyer’s employment with the Department of Labor was termi-
nated.

The Subcommittee also remains concerned about the extent to
which other Department of Labor employees had knowledge of,
supported or assisted Mr. Sawyer in his efforts to coerce Somers
into signing a union contract with the SEIU. As noted previously,
Mr. Sawyer’s position as a Secretary’s Representative falls under
the purview of the Office of Congressional and Intergovernmental
Affairs and his official Department of Labor job description clearly
states that the “Incumbent reports directly to the Director of the
Office of Intergovernmental Affairs * * * [and] consults with the
Director on decisions or matters which appropriately require per-
sonal attention.” Based on this description of Mr. Sawyer’s super-
visory controls, it is reasonable to expect that high-level Depart-
mental officers, like the Director of the Office of Intergovernmental
Affairs would have been aware of Mr. Sawyer’s actions concerning
Somers. It is also reasonable to assume that Ms. Geri Palast, As-
sistant Secretary of Congressional and Intergovernmental Affairs,
would also have knowledge of Mr. Sawyer’s actions. If not, the Sub-
committee cannot help but question the efficacy of the Department
of Labor’s supervisory controls with respect to the Secretary’s Rep-
resentatives.

The Subcommittee has similar concerns regarding the extent to
which officials within the Department of Labor’s Wage and Hour
Division had knowledge of, supported or assisted Mr. Sawyer in his
efforts to coerce Somers into signing a collective bargaining agree-
ment with SEIU. In particular are concerns regarding the extent
to which Ms. Maria Echaveste, Administrator of the Wage and
Hour Division, was aware of, encouraged, or facilitated Mr. Saw-
yer’s actions.

As previously noted, senior Wage and Hour Division officials re-
sponded to Mr. Sawyer’s meddling by assigning an additional five
investigators to the Somers case. In total, Wage and Hour person-
nel devoted no less than 500 hours to the investigation. In doing
so, the Department of Labor far exceeded the number of investiga-
tive hours devoted to any of the other top ten Wage and Hour in-
vestigations that were closed during fiscal year 1995—the largest
involved only 386 investigative hours. Certainly, any case that
would merit this level of Wage and Hour activity must have had
the attention and scrutiny of the Division’s most senior official, Ms.
Echaveste.

At best, these facts call into question whether or not Ms.
Echaveste is administering the Department of Labor’s Wage and
Hour Division in the most effective and efficient manner possible
under the watchful eye of the Secretary of Labor. At worst, these
facts belie Ms. Echaveste’s contentions that she neither encouraged
nor supported Mr. Sawyer’s coercion of Somers. The fact that Ms.
Echaveste approved, directly or otherwise, both the expansion and
extension of the Somers case beyond the point at which the lead
investigator deemed the facts warranted suggests that she did, in
fact, collude with Mr. Sawyer and representatives of the SEIU.


Highlight
In particular are concerns regarding the extent
to which Ms. Maria Echaveste

Highlight
1995—the largest
involved only 386 investigative hours. Certainly, any case that
would merit this level of Wage and Hour activity must have had
the attention and scrutiny of the Division’s most senior official, Ms.
Echaveste.




