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OBAMA ADMINISTRATION PERSONNEL ALERT

Deborah Greenfield

AFL-CIO Associate General Counsel
President-Elect Obama Organizing Transition Committee: U.S. Department of Labor
President Obama Administration: U.S. Department of Labor
Current Appointed Position: Executive Secretariat Director (source: DOL document)

Current Responsibilities: Director of Labor Secretary's Executive Secretariat Office

2007 AFL-CIO reported salary: $143,300, not including fringe benefits and outside income, if
any.

Potential Conflicts: Greenfield’s position as the Director of the Labor Department’s Office of
the Executive Secretariat provides her with access to every document for and from the Labor
Secretary Solis. Because of her active role as an AFL-CIO lawyer, her position at the Depart-
ment will create numerous conflicts. Several conflicts are already manifest. The Department of
Labor has already granted two waivers for union financial disclosure since Greenfield’s arrival.

e AFL-CIO lawyer Greenfield along with other AFL-CIO lawyers filed suit against the De-
partment of Labor (No. 1:08-CY-000069-CKK, D.D.C.) in an attempt to force the U.S. De-
partment of Labor (USDOL) to stop implementation of a union officer conflict-of-interest
rules (Form LM-30). In addition, Greenfield and other AFL-CIO lawyers filed several com-
ments attacking the proposed union officer conflict-of-interest disclosure. Now, she has
influence over the very jobs of the people who wrote the regulation that she opposed.

Obama appointed Greenfield to his transition staff and allowed her to begin immediately
summoning Office of Labor-Management Standards (OLMS) personnel and Solicitor of
Labor personnel in the Division of Civil Rights and Labor-Management. Both of these US-
DOL offices wrote and are defending the union officer conflict-of-interest regulation that
Greenfield and the AFL-CIO currently are challenging in court.

As part of the Obama Administration, Greenfield attained a position at USDOL in January.
From her executive secretariat position at USDOL, Greenfield may intercede anywhere
where the Labor Secretary can. It is a very powerful position now questionably controlled
by an AFL-CIO apparatchik.

o Greenfield and the AFL-CIO’s opposition to disclosure of union officer financial gains at
the expense of forced union dues is not limited only to conflict-of-interest reporting (Form
LM-30). Lastyear (7/11/2008), Greenfield filed the AFL-CIO’s comments regarding un-
ion financial reporting forms (Form LM-2) opposing USDOL’s plan to disclose union offi-
cer fringe benefits.

e On 21 April 2009, USDOL announced its intention to rescind its currently promulgated
Form LM-2 that Greenfield and the AFL-CIO opposed. At the request of the AFL-CIO,
Labor Secretary Solis plans to rescind these disclosures. Again, this repeal of disclosure is a
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huge benefit for union officers, but workers will be less informed because of Solis’ action.
This rescission allows union officers’ fringe benefits to remain concealed from the people
who are forced to pay for these officers. The department has already granted John Sweeney
and other AFL-CIO officers a waiver from disclosing their fringe benefits for at least an-
other year.

o Greenfield, along with AFL-CIO Consultant John Lund, wrote a scathing and erroneous at-
tack on USDOL’s reporting of LMRDA criminal convictions. Lund and Greenfield falsely
assume that all convictions were reported on the OLMS Enforcement page, and conse-
quently made numerous erroneous conclusions.

In addition, Greenfield’s conclusion failed to include the lack of investigators available to
enforce union anti-corruption statutes. It is not unusual for investigators to have several
solid criminal investigation sit in a file unable to be processed because of their limited re-
sources. Cuts in criminal enforcement by the Clinton Administration followed by the 2007
Nancy Pelosi — Harry Reid cuts have crippled the Departments ability to enforce many
criminal statutes protecting workers from unethical union bosses.

o Greenfield’s complaints and false accusations were not limited to union officer financial
reporting and enforcement of anti-union corruption laws. It is reported that she repeatedly
claimed the Secretary of Labor Elaine Chao had cut the Wage and Hour Division budget.

Wage and Hour: The WHD enforces Federal minimum wage, overtime pay, recordkeeping, and child
labor requirements of the Fair Labor Standards Act. WHD also enforces the Migrant and Seasonal Agri-
cultural Worker Protection Act, the Employee Polygraph Protection Act, the Family and Medical Leave
Act, wage garnishment provisions of the Consumer Credit Protection Act, and a number of employment
standards and worker protections as provided in several immigration related statutes. Additionally, WHD
administers and enforces the prevailing wage requirements of the Davis Bacon Act and the Service Con-
tract Act, and other statutes applicable to Federal contracts for construction and for the provision of goods
and services.

Wage and Hour responsibilities are broad, misused, and can create significant disruption in
the workplace. The following is an example of Greenfield’s reckless accusations against
the Labor Department.

“Greenfield said that the administration reduced the budget for DOL's wage and hour
division by 5 percent during fiscal years 2001-07. She added that funding for the Work-
force Investment Act, which houses DOL workforce-training programs, was cut by 21
percent over that period, while the department’s employment service was cut by 25 per-
cent. The department counters that funding for all labor enforcement agencies has in-
creased over the last six years in current dollars. ‘Specifically, the wage and hour budget
has increased by 12 percent,’ said a DOL spokesperson.”

After Greenfield’s arrival at DOL, Wage and Hour announced a 35% increase in investiga-
tors . With 100 investigators assigned to enforce specifically union-only Project Labor

Agreements that are part of the Obama-Reid-Pelosi spending spree in the so-called Ameri-
can Recovery and Reinvestment Act.
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Greenfield and the AFL-CIO. At one time, Greenfield claimed that a change in the regula-
tion would require letting the public know exactly what it proposes to do. A requirement
that she has not insisted upon since she has been at the Labor Department:

Greenfield noted that if Bush’s Labor Department really wants to weaken family leave rules, it has to
issue a formal notice outlining exactly what rules it wants to change and how. “Then everyone can
comment” on those plans, she added. (AFL-CIO Labor World, p 6.) [However, Greenfield likely
helped orchestrate the Department’s ongoing dismantling of forced-union-dues financed union offi-
cials’ required disclosures.]

The AFL-CIO’s agenda for the Obama Administration included massive expansion of
OSHA and MSHA penalties and regulations. Greenfield likely helped prepare this docu-
ment for the AFL-CIO, and she is likely the AFL-CIO’s go-to person for the Obama Labor
Department’s expansionist OSHA plans.

AFL-CIO has plans for many other agencies such as the Employee Benefits Security Ad-
ministration; Employment and Training Administration (controls over 80% of Department
of Labor’s funds) that controls funds for Trade Adjustment Assistance, and Federal Unem-
ployment Funds; and Job Corps (part of the Secretary's Office).

In fact, all of the AFL-CIO’s agenda for DOL creates a clear conflict for Greenfield. Is she
working for the AFL-CIO or the American people? She cannot serve two masters.
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Officers/Employee Report

AFL-CIO NATIONAL HEADQUARTERS 0
Name and Address WASHINGTON, D 20006

Fiscal Year: 2008

File Num: 000-106
Form Type LM-2 (Revised)
Individual Name Deborah Greenfield
Type EMPLOYEE
Title/Status Associate General Counsel
Other Payer none
Gross Salary $142,210
Allowances Disbursed $0
Offical Business Disbursements $1,090
Other Disbursements $0
Total Disbursements $143,300
Representational Activities 10%
Political Activities 25%
Contributions 35%
General Overhead 10%
Administration 20%
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Form LM-30 Labor Organization Officer and Employee Report

Union officers or employees (except employees performing exclusively clerical or

custodial services) must file a Labor Organization Officer and Employee Report, Form LM-
30, if they or their spouses or minor children have certain interests or dealings related to
an employer whose employees their union represents or is actively seeking to represent.

Note: The Office of Labor-Management Standards will publish in the spring
2009 Semi-Annual Regulatory Agenda notice of an intended rulemaking to
revise the Form LM-30 (Labor Organization Officer and Employee Report).
The rulemaking is intended to review questions of policy and law surrounding
these reporting requirements. The rulemaking will focus on the changes
resulting from a 2007 regulatory revision of the Form and instructions. This
revision dramatically altered the old Form LM-30 and instructions, which had
not substantially changed in over 40 years. Despite the promulgation of the
new Form LM-30, fundamental questions regarding the scope and extent of
the reporting obligations are unanswered, and litigation challenging some
aspects of the form remains pending. Yet, by March 31, 2009, reports for
calendar year 2008 must be filed. In light of this uncertainty, the pending
regulatory action, the pending litigation and the rapidly approaching filing
deadline, OLMS has determined that it would not be a good use of resources
to bring enforcement actions based upon a failure to use a specific form to
comply with the statutory obligation to report certain financial information.
Accordingly, OLMS will refrain from initiating enforcement actions against
union officers and union employees based solely on the failure to file the
report required by section 202 of the Labor-Management and Reporting
Disclosure Act (LMRDA), 29 U.S.C. § 432, using the 2007 form, as long as
individuals meet their statutorily-required filing obligation in some manner.
OLMS will accept either the old Form LM-30 or the new one for purposes of
this non-enforcement policy.

Old Form LM-30 Information

= Download a blank old Form LM-30 (PDF)

= Old Form LM-30 Instructions (PDF) (HTML)

m Fact Sheet: Filing Old Form LM-30 - An Overview of Union Officer and Employee
Reporting (PDF) | (HTML)

= PowerPoint Presentation: Filing Old Form LM-30 - An Overview of Union Officer
and Employee Reporting (PowerPoint Show (pps) format - 1MB)

New Form LM-30 Information

= Fillable New Form LM-30 (PDF)
Note: Fillable New Form LM-30 supports Adobe version 6.x and Adobe 7 and is
not compatible with Adobe 8 at this time.

= Instructions for New Form LM-30 (PDF) (HTML)
= Facsimile of New Form LM-30 (PDF)
= Fact Sheet: Filing New Form LM-30 (PDF) (HTML)

m *PowerPoint Presentation: Filing New Form LM-30 - An Overview of Union
Officer and Employee Reporting (PowerPoint Show (pps) format - 317 KB)
= Frequently Asked Questions About New Form LM-30



http://www.dol.gov/dol/findit.htm
http://www.dol.gov/dol/siteindex.htm
http://www.dol.gov/
http://www.dol.gov/index.htm
http://www.dol.gov/esa/
http://www.dol.gov/esa/olms/
http://www.dol.gov/PrinterFriendly/PrinterVersion.aspx?url=http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/blanklmforms.htm
http://www.dol.gov/esa/
http://www.dol.gov/esa/OFCCP/
http://www.dol.gov/esa/olms/
http://www.dol.gov/esa/owcp/
http://www.dol.gov/esa/WHD/
http://www.dol.gov/cgi-bin/leave-dol.asp?exiturl=http://www.adobe.com/products/acrobat/reader_archive.html&exitTitle=www.adobe.com
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/AdobeUserGuide.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/AdobeUserGuide.htm
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-1p.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/LM-1_instructions.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-10p.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-10_instructions.pdf
http://www.dol.gov/esa/olms/regs/compliance/LM10_FAQ.htm
http://www.dol.gov/esa/olms/regs/compliance/LM-10.pps
http://www.dol.gov/esa/olms/regs/compliance/LM-10.pps
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-15p.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-15_Instructions.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-15Ap.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-15A_instructions.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-16p.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-16_Instructions.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-20p.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-20_Instructions.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-21p.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/lm-21_Instructions.pdf
http://www.dol.gov/esa/olms/regs/compliance/GPEA_Forms/lm-30p_V_2003.pdf
http://www.dol.gov/esa/olms/regs/compliance/GPEA_Forms/lm-30_Instructions.pdf
http://www.dol.gov/esa/olms/regs/compliance/GPEA_Forms/lm-30_Instructions.htm
http://www.dol.gov/esa/olms/regs/compliance/LM30factsheet.pdf
http://www.dol.gov/esa/olms/regs/compliance/LM30factsheet.htm
http://www.dol.gov/esa/olms/regs/compliance/LM-30.pps
http://www.dol.gov/esa/olms/regs/compliance/LM-30.pps
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/RevisedLM30.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/RevisedLM-30_Instructions.pdf
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/revisedlm-30_Instructions.htm
http://www.dol.gov/esa/OLMS/regs/compliance/GPEA_Forms/LM30Unfillable.pdf
http://www.dol.gov/esa/olms/regs/compliance/revisedlm30factsheet.pdf
http://www.dol.gov/esa/olms/regs/compliance/RevisedLM30factsheet.htm
http://www.dol.gov/esa/OLMS/regs/compliance/RevisedLM30.pps
http://www.dol.gov/esa/OLMS/regs/compliance/RevisedLM30.pps
http://www.dol.gov/esa/olms/regs/compliance/RevisedLM30_FAQ.htm
http://www.dol.gov/esa/olms/regs/compliance/GPEA_forms/S-1p.pdf
http://www.dol.gov/esa/olms/regs/compliance/GPEA_forms/S-1_Instructions.pdf
http://www.dol.gov/esa/olms/regs/compliance/form_to_file.htm
http://www.dol.gov/esa/olms/regs/compliance/form_to_file.htm
http://www.dol.gov/cgi-bin/leave-dol.asp?exiturl=http://www.microsoft.com/downloads/details.aspx^Q^FamilyID=428d5727-43ab-4f24-90b7-a94784af71a4|displaylang=en/&exitTitle=Microsoft&fedpage=no
http://www.dol.gov/esa/olms/regs/compliance/complassist.htm
http://www.dol.gov/esa/OLMS/reg-library.htm
http://www.dol.gov/esa/olms/media/press/olmsprss.htm
http://www.dol.gov/esa/olms/about.htm
http://www.dol.gov/esa/olms/org/contact.htm
http://www.dol.gov/esa
http://www.dol.gov/esa/faq.htm
http://www.dol.gov/esa/foia/
http://www.dol.gov/dol/privacynotice.htm
http://www.dol.gov/dol/disclaim.htm
http://www.dol.gov/feedback/FeedbackSurvey.asp
http://www.dol.gov/cgi-bin/emailfriend.asp
http://www.dol.gov/dol/aboutdol/website-policies.htm
http://www.dol.gov/
http://www.dol.gov/esa/contact_esa.htm

[ TP et A o e - BT R iy et s gty 3 PR T B, WOPETS 2. ]
American Federation of Labor and Congress of Industrial Organizations
EXECUTIVE COUNCIL
815 Sixteenth Street, N.W. JOHN J, SWEENEY RICHARD L. TRUMKA ARLENE HOLT BAKER
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Via First Class Mail and Electronic Mail

May 14, 2008
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OLMS

Kay H. Oshel, Director

Office of Policy, Reports and Dlsclosure

U.S. Department of Labor L
Employment Standards Administration

Office of Labor Management Standards

200 Constitution Avenue, N.W., Room N5605
Washington, D.C. 20210

Re:  Labor Organization Annual Financial Reports; Proposed Rule
RIN 1215-AB62

Dear Ms. Oshel:

I am requesting an extension of 30 days in which to submit comments in response
to the Department of Labor’s proposal, published yesterday in the Federal Register, to
revise the LM-2 and to implement procedures to revoke the privilege of unions to file the
LM-3.

The proposal affects all labor organizations that file Forms LM-2 and LM-3, and it
is of major concern to our affiliates and their locals. The LM-2 proposal, for example,
adds ten additional itemization schedules to the current form and will impose additional
recordkeeping and reporting requirements on those organizations that file that form. The
LM-3 proposal will require some labor organizations to file the LM-2 for fiscal years in
which they have not rnamtalned their records accordlng to the more detailed requirements
of the LM—2 ’

The AFL-CIO plans to file comments on behalf of our affiliates because of the
importance of the issues raised. In order for our comments to be as comprehensive as




possible, we will obtain information from our affiliates with respect to the burden the
proposed revisions will impose on both national and international unions as well as on
locals. The current 45-day period in which to file comments will not provide us with the
time necessary to do this.

In addition, I have the primary responsibility for preparing the AFL-CIO’s
submission to the Department of Labor in this matter. However, I will be traveling for
work for 15 days of the current comment period and will be unable to devote attention to
drafting the Federation’s comments during this time.

For both of these reasons, I am requesting an extension of 30 days. Thank you for
considering this request.

Sincerely,

! BVU\J'L/\

___Deborah GreenﬁeId:_;,/"
Associate General Counsel
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Public Submission: LMSO-2008-0002-0038 Bookmark: ﬂfLearn mor

Docket LMS0O-2008-0002
Docket Title Labor Organization Annual Financial Reports
Docket Type Rulemaking
Document LMS0-2008-0002-0001
Document Title Labor Organization Annual Financial Reports
Public Submission LMS0O-2008-0002-0038
Public Submission Title American Federation of Labor and Congress of Industrial Orga
Views
Add Comments
How To Comment
Title American Federation of Labor and Congress of Industrial Orga
Subject
Document Type PUBLIC SUBMISSIONS
Document Sub-Type
CFR Citation
Authors
Author Date
Post Mark Date
Page Count O
Start End Page
Effective Date
OMB/PRA Approval Number
RIN
FR Citation
Federal Register Number
Date Posted 07/11/2008
Comment Start Date 05/12/2008
Comments Due 07/11/2008
Implementation Date

Submitter Information

Comment Tracking Number 8066934a
First Name Deborah
Last Name Greenfield
City Washington
Country United States
State or Province DC
Org/Company/Govt Agency American Federation of Labor and Congress of Industrial Orge

General Comment

Comment Attached are the comments of the American Federation of Lat
Industrial Organizations in RIN 1215-AB62.

Attachments

LMSO-2008-0002-0038.1 "',E American Federation of Labor and Congress of |
Greenfield, Deborah
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Form LM-2 and Form LM-3 Rulemaking

On April 21, 2009, OLMS published in the Federal Register a notice seeking public
comment on a proposal to rescind the regulations published in the Federal Register (74
FR 3677) on January 21, 2009. See http://edocket.access.gpo.gov/2009/pdf/E9-
9175.pdf. The regulations made revisions to Form LM-2 and established a procedure
whereby the Department may revoke, when warranted, the authorization to file the
simplified report Form LM-3. See http://edocket.access.gpo.gov/2009/pdf/E9-503.pdf.
For more background on this rulemaking, please visit here.

Additionally, on April 21, 2009, OLMS published a final rule that delayed the effective
date of the January 21, 2009 regulations until October 19, 2009, and delayed the
applicability date of the regulations until January 1, 2010. The final rule delaying the
effective and applicability dates can be viewed here:
http://edocket.access.gpo.gov/2009/pdf/E9-9182.pdf.

The comment period for the proposed rescission of the January 21, 2009 regulations will
close on May 21, 2009.

You may submit comments, identified by RIN 1215-AB62, only by the following
methods:

1. Internet—Federal eRulemaking Portal. Electronic comments may be submitted
through http://www.regulations.gov. To locate the proposed rule, use key words
such as “Labor-Management Standards” or “Labor Organization Annual Financial
Reports” to search documents accepting comments. Follow the instructions for
submitting comments. Please be advised that comments received will be posted
without change to http://www.reqgulations.gov, including any personal information
provided.

2. Delivery: Comments should be sent to: Denise M. Boucher, Director of the Office
of Policy, Reports and Disclosure, Office of Labor-Management Standards, U.S.
Department of Labor, 200 Constitution Avenue, N.W., Room N-5609, Washington,
DC 20210.

Because of security precautions the Department continues to experience delays in U.S.
mail delivery. You should take this into consideration when preparing to meet the
deadline for submitting comments.

OLMS recommends that you confirm receipt of your delivered comments by contacting
(202) 693-0123 (this is not a toll-free number). Individuals with hearing impairments
may call (800) 877-8339 (TTY/TDD). Only those comments submitted through

http://www.regulations.gov, hand-delivered, or mailed will be accepted. Comments will

http://www.dol .gov/esa/olms/regs/compliance/lm2_Im3rule.htm[5/5/2009 4:59:21 PM]
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be available for public inspection at http://www.regulations.gov and during normal
business hours at the above address.

For Further Information Contact:

Denise M. Boucher, Director

Office of Policy, Reports and Disclosure
Office of Labor-Management Standards
Employment Standards Administration

U.S. Department of Labor

200 Constitution Avenue, NW., Room N-5609
Washington, DC 20210

Telephone: (202) 693-0123 (this is not a toll-free nhumber), (800) 877-8339 (TTY/TDD).

Last Updated: 04/21/09
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF LABOR
AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS,

Plaintiff,
V. Civil Action No. 1:08-cv-00069-CKK

ELAINE L. CHAO,

)
)
)
)
)
)
)
)
)
)
Defendant. )
)

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff American Federation of Labor and Congress of Industrial Organizations
(“AFL-CIO”) hereby moves for summary judgment pursuant to Fed.R.Civ.P. 56 and
requests that the Court to enter a judgment holding unlawful and setting aside the final
rule entitled “Labor Organization Officer and Employee Report, Form LM-30" and
issued by defendant Secretary of Labor on July 2, 2007, 72 Fed. Reg. 36106 (amending
29 C.F.R. Part 404).

This motion is supported by a Memorandum of Points and Authorities in Support
of Plaintiff’s Motion for Summary Judgment and by a Statement of Material Facts as to
Which There is No Genuine Dispute.

As developed in plaintiff’s Memorandum of Points and Authorities, summary

judgment is appropriate here because plaintiff challenges the rule on legal grounds and
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there are no disputed facts. In this regard, plaintiff contends that the 2007 Form LM-30
rule is invalid and should be vacated on the ground that it is not consistent with § 202 of
the Labor Management Reporting and Disclosure Act which governs what union officers
and employees are required to report on that form. In addition, plaintiff contends that one
aspect of the rule was adopted without compliance with the Administrative Procedures
Act’s notice and comment procedures and that another aspect of the rule is not supported
by a reasoned explanation and is thus arbitrary and capricious.

Respectfully submitted,

/s/

JONATHAN P. HIATT
(D.C. Bar # 427856)
JAMES B. COPPESS
(D.C. Bar # 347427)
DEBORAH GREENFIELD
(D.C. Bar # 358317)

815 Sixteenth Street, NW
Washington, DC 20006
(202) 637-5337

LAURENCE GOLD
(D.C. Bar # 116020)
LEON DAYAN

(D.C. Bar # 444144)

805 Fifteenth Street, NW
Washington, DC 20005
(202) 842-2600

Attorneys for Plaintiff
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF LABOR
AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS,

Plaintiff,
V. Civil Action No. 1:08-cv-00069-CKK

ELAINE L. CHAO,

)
)
)
)
)
)
)
)
)
)
Defendant. )
)

STATEMENT OF MATERIAL FACTS AS TO WHICH
THERE IS NO DISPUTE IN SUPPORT OF
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
1. Plaintiff American Federation of Labor and Congress of Industrial
Organizations (“AFL-CIO”) is a federation of national and international labor

organizations. Complaint 9 4.

2. Defendant Elaine L. Chao is the United States Secretary of Labor

(“Secretary”). See http://www.dol.gov/_sec/aboutosec/chao.htm.

3. On July 2, 2007, the Secretary published in the Federal Register a final rule
entitled “Labor Organization Officer and Employee Report, Form LM-30.” 72 Fed. Reg.
36106. A copy of that final rule is available at:

http://www.dol.gov/esa/regs/compliance/olms/RevisedLM-30FinalRule07-3155.pdf and

1s attached as Exhibit 1.



Case 1:08-cv-00069-CKK  Document 14  Filed 03/17/2008 Page 4 of 51

4. Plaintiff AFL-CIO is a “labor organization” within the meaning of the Labor-
Management Reporting and Disclosure Act of 1959, as amended (“LMRDA”), 29 U.S.C.
§§ 401 et seq. Plaintiff’s officers and employees are therefore subject to the labor
organization officer and employee reporting requirements established by the final rule.
Complaint 9 5.

5. Plaintiff AFL-CIO’s member national and international labor unions and many
of those unions’ affiliated local unions are “labor organizations” within the meaning of
the LMRDA. These labor organizations’ officers and employees are therefore subject to
the labor organization officer and employee reporting requirements established by the
final rule. Complaint q 6.

6. Exhibit 2 is a copy of the Department of Labor Form LM-30 Labor
Organization Officer Employee Report that was in effect from 1963 through the end of
2007 (for union officers/employees who file their federal tax returns on a calendar year
basis). This version of Form LM-30 is available at:

http://www.dol.gov/esa/regs/compliance/olms/GPEA_ Forms/Im-30p.pdf. Exhibit 3 is a

copy of the Instructions for that Form LM-30. These Instructions are available at:

http://www.dol.gov/esa/regs/compliance/olms/GPEA_ Forms/Im-30 Instructions.pdf.

7. Exhibit 4 is a copy of the Secretary’s August 19, 2005 Notice of Proposed
Rulemaking entitled “Labor Organization Officer and Employee Reports; Proposed
Rules” and published at 70 Fed. Reg. 51166.

8. Exhibit 5 is a copy of document entitled “Revised Form LM-30 — Labor

Organization Officer and Employee Report; Frequently Asked Questions.” This



Case 1:08-cv-00069-CKK  Document 14  Filed 03/17/2008 Page 5 of 51

document was first posted on the website of the Department of Labor’s Office of Labor-
Management Standards on October 2, 2007. This document is available at:

http://www.dol.gov/esa/regs/compliance/olms/RevisedLM30 FAQ.htm.

9. Exhibit 6 is a copy of the Department of Labor Form LM-10 Employer Report

which is available at: http://www.dol.egov/esa/regs/compliance/olms/GPEA_Forms/Im-

10p.pdf. Exhibit 7 is a copy of the Instructions for the Form LM-10 which are available

at: http://www.dol.gov/esa/regs/compliance/olms/GPEA_Forms/LM-10 instructions.pdf.

10. Exhibit 8 are excerpts from the LMRDA Interpretative Manual issued by the
Department of Labor Office of Labor-Management Standards.

Respectfully submitted,

/s/

JONATHAN P. HIATT
(D.C. Bar # 427856)
JAMES B. COPPESS
(D.C. Bar # 347427)
DEBORAH GREENFIELD
(D.C. Bar # 358317)

815 Sixteenth Street, NW
Washington, DC 20006
(202) 637-5337

LAURENCE GOLD
(D.C. Bar # 116020)
LEON DAYAN

(D.C. Bar # 444144)

805 Fifteenth Street, NW
Washington, DC 20005
(202) 842-2600

Attorneys for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

This is an action for review of agency rulemaking under the Administrative
Procedure Act (“APA”). Plaintiff American Federation of Labor and Congress of
Industrial Organizations (“AFL-CI0O”), a federation of national and international labor
organizations, asks this Court to enter summary judgment holding unlawful and setting
aside the final rule entitled “Labor Organization Officer and Employee Report, Form
LM-30” and issued by defendant Secretary of Labor on July 2, 2007, 72 Fed. Reg. 36106
(amending 29 C.F.R. Part 404).

This Court has authority under APA § 10(a) & (c) to review the defendant
Secretary of Labor’s issuance of a final rule. 5 U.S.C. §§ 702 and 704. The AFL-CIO
and its member unions are “labor organizations” within the meaning of the Labor
Management Reporting and Disclosure Act (“LMRDA”), and the officers and employees
of the AFL-CIO and of its member unions and their local affiliates are subject to the
challenged rule. The AFL-CIO thus has standing to seek review of the rule on behalf of
itself and its member unions. 5 U.S.C. § 702.

Summary judgment is appropriate here because plaintiff challenges the rule on
legal grounds and there are no disputed facts. In this regard, plaintiff contends that the
2007 Form LM-30 rule is invalid and should be vacated on the ground that it is
inconsistent with LMRDA § 202 which governs what union officers and employees are

required to report on that form. In addition, plaintiff contends that one aspect of the rule
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was adopted without compliance with the Administrative Procedures Act’s notice and
comment procedures and that another aspect of the rule is not supported by the reasoned
explanation the APA requires and is thus arbitrary and capricious.
STATUTORY PROVISIONS

The relevant provisions of the following statutes are set forth in the Statutory
Appendix to this Memorandum: the Labor-Management Reporting and Disclosure Act of
1959, as amended (“LMRDA™), 29 U.S.C. §§ 401 ef seq. (Sections 2(n), 202, 203, &
208); the Labor Management Relations Act of 1947, as amended (“LMRA”), 29 U.S.C.
§§ 141 et seq. (Section 302); and the Administrative Procedure Act of 1946, as amended
(“APA”), 5 U.S.C. §§ 551 et seq. (Sections 4(b) & 10(e)).

STATEMENT

LMRDA § 202(a) provides that “[e]very officer of a labor organization and every
employee of a labor organization . . . shall file with the Secretary a signed report listing
and describing for his preceding year” specified financial interests, receipts and
transactions that Congress found create potential conflicts of interest. 29 U.S.C. § 432.
As the Secretary recognized in issuing the final rule, the point of LMRDA § 202 is to
“require disclosure of any personal gain which an officer or employee may be securing at
the expense of the union members” by “hold[ing] a questionable interest or . . .
engag[ing] in a questionable transaction.” 72 Fed. Reg. at 36112(2) (citation and

quotation marks omitted)." In essence, “what must be reported are holdings of interest in

' In citations to the Federal Register, the number in parentheses indicates the
relevant column on the cited page.
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or the receipt of economic benefits from employers who deal or might deal with such
union official’s union, or holdings in or benefits from enterprises which do business with
such union official’s union.” Id. at 36112(3) (citation omitted; indented in original).

For the first fifty years of the LMRDA, the Secretary of Labor required that union
officers and employees do their § 202 reporting on a simple two-page form, known as the
“Form LM-30,” elaborated through a straightforward five-page set of instructions.
Exhibit 2 (“Original Form LM-30"). Then, on July 2, 2007, the Secretary published a
final rule substantially revising the Form LM-30, increasing the form from two pages to
nine pages and extending the instructions to twenty-two pages, in the process vastly
expanding both the number of individuals expected to file and the range of transactions
and receipts to be reported. See “Labor Organization Officer and Employee Report,
Form LM-30,” 72 Fed. Reg. 36106, 36160-90.> On October 2, 2007, the Department of
Labor added to those instructions by posting on its website answers to 88 Frequently
Asked Questions that substantially modified the reporting requirements as stated in the

July 2007 rule. Exhibit 5 (“Form LM-30 FAQs”).}

2 Citations to the revised Form LM-30 and its Instructions are to the Federal
Register pages announcing the 2007 final rule.

? On December 20, 2007, the Office of Management and Budget assigned a
control number to the revised Form LM-30, thereby allowing the form to go into effect
under the Paperwork Reduction Act. The revised Form LM-30 covers interests held and

payments or financial benefits received on or after January 1, 2008. Reports using the
revised Form LM-30 will be due on March 31, 2009.



Case 1:08-cv-00069-CKK  Document 14  Filed 03/17/2008 Page 15 of 51

This lawsuit challenges the following five aspects of the 2007 modifications to the
Form LM-30 that have no predicate in the reporting regime Congress provided for in
LMRDA § 202:
(1) the expansion of the § 202 term “employees of a labor organization” to include
shop stewards and other on-the-job union representatives — who are on their
regular employer’s payroll but not on their union’s payroll — whom their
employers allow to perform union representational functions during their regular
work time, such as meeting with employer representatives over contractual
grievances or participating in shop floor safety inspections, without having their
regular pay docked;
(i1) the treatment of a union representative’s continued receipt of regular pay or
benefits from his regular employer for time spent performing union
representational functions as outside the category of payments “received as a bona
fide employee of such employer” that are exempt from reporting under LMRDA §
202(a)(1) & (5);
(111) the treatment of “bona fide loans” —i.e., loans from a national or state bank,
credit union, savings or loan association or other bona fide financial institution
that are based on the financial institution’s own neutral criteria and made on terms
unrelated to the borrower’s status as a labor organization officer or employee — as
reportable under LMRDA § 202(a)(3) & (4) if the financial institution: (a) deals

with the borrower’s labor organization or a trust in which that labor organization is
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interested, or (b) does a substantial part of its business with employers whose

employees the labor organization represents or seeks to represent;

(iv) the treatment of entities, including trusts, charities and other labor

organizations, whose employees are not of a type that the union

officer/employee’s labor organization could be expected to seek to represent as

“employers” covered by § 202(a)(6); and

(v) the treatment of “bona fide loans” from a credit union — i.e., loans that are

based on the credit union’s own neutral criteria and made on terms unrelated to the

borrower’s status as a labor organization officer or employee — as reportable under

LMRDA § 202(a)(6) if the credit union is a trust in which the union

officer/employee’s labor organization is interested.

LMRDA § 202 does not provide for — and does not authorize the Secretary to
provide for — these five Form LM-30 reporting requirements. In addition, the
requirement to report “bona fide loans” from businesses that deal with the filer’s union
or with union-represented employers (point (iii) above) was adopted by the Secretary
without complying with the APA notice and comment procedures, and the requirement to
report “bona fide loans” from union-sponsored credit unions (point (v) above) was
adopted without providing the reasoned explanation for that requirement mandated by the
APA.

ARGUMENT
The Secretary of Labor’s Form LM-30 reporting requirements must be faithful to

the reporting regime Congress spelled out in LMRDA § 202. In the argument that



Case 1:08-cv-00069-CKK  Document 14  Filed 03/17/2008 Page 17 of 51

follows, we therefore begin with a brief overview of LMRDA § 202 and the reporting
requirements that statutory provision imposes on union officers and employees. We then
turn to the particular aspects of the Secretary’s 2007 revisions to the Form LM-30 that we
challenge as contrary to law. Finally, we discuss the appropriate relief for the Secretary’s
actions in revising the Form LM-30 in a manner that is contrary to law.

I. THE STRUCTURE AND PURPOSE OF LMRDA § 202 AND THE

SECRETARY’S AUTHORITY TO PRESCRIBE REPORTING FORMS UNDER

THAT STATUTE.

LMRDA § 202 is Congress’s response to the problem posed by union officers and
employees “[p]laying both sides of the street, using union office for personal financial
advantage, [and engaging in] undercover deals, and other conflicts of interest [that]
corrupt, and thereby undermine and weaken the labor movement.” S. Rep. No. 187, 86th
Cong., 1st Sess. 14 (April 14, 1959), reprinted in NLRB, Legislative History of the
Labor-Management Reporting and Disclosure Act of 1959, vol. 1, p. 410 (cited as “[vol.]
Leg. Hist. [page]”). The Senate report described that response as follows:

“The committee bill attacks the problem by requiring union officers and
employees to file reports with the Secretary of Labor disclosing to union members
and the general public any investments or transactions in which their personal
financial interests may conflict with their duties to the members. The bill requires
only the disclosure of conflicts of interest as defined therein. The other
investments of union officials and their other sources of income are left private
because they are not matters of public concern. No union officer or employee is

obliged to file a report unless he holds a questionable interest in or has engaged in

10
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a questionable transaction. The bill is drawn broadly enough, however, to require
disclosure of any personal gain which an officer or employee may be securing at
the expense of the union members.” Sen. Rep. No. 187, pp. 14-15; 1 Leg. Hist
410-411.
As Professor Archibald Cox, who took a leading role in drafting the conflict-of-interest
reporting provision, explained, “The conflicts of interest which the bill requires a union
official to disclose are, with minor exceptions, the very same conflicts of interest which
the [AFL-CIO] codes of ethical practice declare incompatible with the essential ethical
practices of the trade union movement.” Hearings on S. 505 before the Subcommittee on
Labor of the Senate Committee on Labor and Public Welfare, 86th Cong., 1st Sess., p.
123 (1959) (hereafter “1959 Sen. Hearings”). See 72 Fed. Reg. at 36129 (noting Cox’s
“pivotal role in drafting the legislation”).

In statutory terms, LMRDA § 202(a) carefully delineates “six specified
transactions” which must be reported on the ground that they “might constitute a conflict
of interest.” 2 Leg. Hist. 1259(3) (Sen. Kennedy). See also id. at 1283(2) (“6 classes of
‘conflict of interest’ transactions or holdings”) & 1825(3) (“six specific types of business
transactions between a union official and an employer which constitute a conflict-of-
interest transaction”).

Subsections (a)(1), (2) and (5) cover the core “labor relations” conflict-of-interest
situations by requiring union officers/employees to report financial interests in, receipts
from or transactions with “employers” where the officer/employee’s union “represents or

is actively seeking to represent” the employer’s employees. 29 U.S.C. § 432(a)(1), (2) &
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(5). To complete the coverage of “labor relations” conflict-of-interest situations,
subsection (a)(6) requires reports of payments to union officers/employees from
“employers” who operate in the same labor market as other employers whose employees
the union represents. 29 U.S.C. § 432(a)(6).

Subsections (a)(3) and (4) cover “commercial” conflict-of-interest situations by
requiring union officers and employees to report financial interests in or receipts from
“businesses” which sell or lease goods or services to or engage in like commercial
transactions with the filer’s union or with employers whose employees the union
represents. 29 U.S.C. § 432(a)(3) & (4).

LMRDA § 208 grants the Secretary the authority to “prescrib[e] the form and
publication of reports required to be filed under [§ 202].” 29 U.S.C. § 438.* Thus, the
Secretary’s prescription of the report form must faithfully implement the reporting
requirements spelled out in the provisions of § 202. In other words, the Secretary’s Form
LM-30 reporting regime must be “based on a permissible construction of [§ 202] in light
of its language, structure, and purpose.” AFL-CIO v. Chao, 409 F.3d 377, 384 (D.C. Cir.
2005) (citations and quotation marks omitted). As we now demonstrate, in all the

following respects the Secretary’s 2007 changes to the Form LM-30 and its instructions

* LMRDA § 208 also grants the Secretary the authority to issue “such other

reasonable rules and regulations . . . as he may find necessary to prevent the
circumvention or evasion of such reporting requirements.” 29 U.S.C. § 438. The
Secretary has not claimed the reporting requirements challenged in this lawsuit are
“necessary to prevent the circumvention or evasion of [the LMRDA § 202] reporting
requirements.”

12
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are not “based” on the carefully delimited conflict-of-interest reporting requirements
enacted by Congress in § 202 and thus “exceed[] the Secretary’s authority.” Id. at 391.

II. THE SECRETARY’S 2007 REVISIONS TO THE FORM LM-30 ARE IN
CRITICAL RESPECTS CONTRARY TO LAW.

A. The Form LM-30 Coverage of Shop Stewards and the Requirement that Shop

Stewards and Other Union Representatives Report the Portion of Their Regular

Pay and Benefits Attributable to Periods During Which They Engage in

Representational Activities.

As the Secretary correctly observes, “the practice whereby a union official
employed by an employer would receive his or her regular compensation while engaged
in contract administration on behalf of the union was commonplace at the time the
LMRDA was enacted.” 72 Fed. Reg. at 36126(2). The practice of allowing employees
to engage in union representational activities, such as meeting on grievances, during their
regular work time without loss of their regular pay has long been expressly permitted by
both the National Labor Relations Act and the Railway Labor Act. See 29 U.S.C. §
158(a)(2) (“an employer shall not be prohibited from permitting employees to confer with
him during working hours without loss of time or pay”); 45 U.S.C. § 152 Fourth
(“nothing in this Act shall be construed to prohibit a carrier from permitting . . . local
representatives of employees from conferring with management during working hours
without loss of time”). During World War II, moreover, the War Labor Board routinely
ordered that collective bargaining agreements provide that “[u]nion representatives who
are employees shall not lose pay during the time spent in handling grievances within the

plant,” on the understanding that this encouraged “the practice of quickly investigating

and promptly disposing of grievances.” International Harvester Co., 1 War Labor Rep.
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112, 114 & 122 (1942). And, from that time on, collective bargaining agreements have
commonly provided that employees may take a leave of absence from active employment
to carry out union representational activities while continuing to receive their regular pay
or regular benefits from the employer during that period of leave. See Communications
Workers v. Bell Atlantic Network Services, Inc., 670 F.Supp. 416 (D.D.C. 1987).

Against that background, the original Form LM-30 —i.e., the form prescribed by
the Secretary shortly after the enactment of the LMRDA and in force continuously ever
since — recognized that the portion of an employee’s regular pay and benefits attributable
to time spent during his regular work time on union representational activities is “not
reportable.” 72 Fed. Reg. at 36124(3). In contrast, the revised Form LM-30 adopted in
2007 treats such pay and benefits as reportable. Id. at 36142. To reach that result, the
Secretary first had to expand the LM-30 universe of “employees of a labor organization”
to include individuals, such as shop stewards, who are on their employer’s payroll but not
on their union’s payroll, who are allowed by their employers to perform representational
tasks during their regular work time with no loss in their regular pay and benefits. /d. at
36144. In addition, the Secretary had to remove from § 202’s reporting exception for pay
“received as a bona fide employee” the portion of an employee’s regular pay and benefits
that is attributable to the portion of his regular work time spent on union representational
activities or to periods of union leave. /d. at 36142. Neither of those distinct but related

steps is legally tenable.
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1. Treating Shop Stewards as “Employees of a Labor Organization.”

LMRDA § 202(a)’s reporting requirements apply to two classes of individuals: 1)
“officer[s] of a labor organization,” and i1) “employee[s] of a labor organization.” 29
U.S.C. § 432(a).” The revised Form LM-30 instructions provide that “[a]n individual
who is paid by the employer to perform union work, either under a ‘union-leave’ or ‘no-
docking’ policy, is an employee of the union for reporting purposes if the individual
performs services for, and under the control of, the union.” 72 Fed. Reg. at 36144(1)
(emphasis added). The instructions make clear that this includes individuals whose
“employer permits [them] to devote portions of their day or workweek to union business,
such as processing grievances, with no loss of pay.” Id. at 36142(2). The instructions
specify that, “[f]or purposes of Form LM-30, stewards” who are allowed by their
employer to process grievances during their regular work time without loss of their
regular pay “are considered employees of the labor organization.” Id. at 36144(1).°

Treating individuals, such as shop stewards, who are not on their union’s payroll,

as “employees of a labor organization” sweeps tens of thousands of rank and file union

> The statutory term “officer” encompasses only persons who perform “executive
functions,” such as the union’s “president, vice president, secretary, treasurer” and “any
member of its executive board or similar governing body” and does not encompass “shop
stewards.” 29 U.S.C. § 402(n).

® We use the term “shop stewards” as short-hand for those employees who are
permitted by their employers to perform on-the-job union representation. However, the
revised Form LM-30 would apply to a myriad of union representatives in addition to shop
stewards, including, for example, employee representatives accompanying inspectors
from the Occupational Safety and Heath Administration. See 29 U.S.C. § 657 (a) & (e)
(mandating that “authorized employee representatives” shall be allowed to accompany
OSHA inspectors “during regular working hours™).
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members within the Form LM-30 universe. Once treated as “employees of a labor
organization” for Form LM-30 purposes, these individuals are obliged to report not only
the amount of their regular pay and benefits attributable the portion of their regular work
time spent on union representational activities but all other interests and receipts that are
covered by the Form LM-30.”

The Secretary cites no legal authority in support of the proposition that shop
stewards who are not on their labor organization’s payroll can nevertheless be treated as
“employees of a labor organization” on the ground that their employers allow them to
engage in union representational activities, such as grievance handling, during their
regularly scheduled work time without any loss of their regular pay or benefits. 72 Fed.

Reg. at 36144. That is hardly surprising, for the proposition flies in the face of the well-

7 The Secretary has attempted to ameliorate the impact of covering shop stewards
by issuing the following after-the-fact guidance that creates reporting exceptions that do
not even purport to have a basis in § 202:

“A union steward who receives 250 or fewer hours of union-leave or no-docking
payments from the employer pursuant to a bona fide collective bargaining
agreement will not be required to file a Form LM-30. A union steward who
receives 250 or fewer hours of union-leave or no-docking payments from the
employer that are not paid pursuant to a bona fide collective bargaining agreement
will be required to only report those union leave/no docking payments on Form
LM-30.” Form LM-30 FAQ 43.

Given the Secretary’s position that shop stewards are properly treated as “employees of a
labor organization,” it is difficult to discern the statutory basis for setting up a tiered
reporting structure that frees some stewards — those who spend fewer than 250 work
hours on grievance handling under an express no-docking agreement — from any LM-30
reporting obligation and allows other stewards — those who spend fewer than 250 work
hours on grievance handling pursuant to a practice that is not memorialized in the written
agreement — to report only the value of their paid worktime (but not other clearly
reportable receipts, such as the employer loans covered by subsection (a)(2)).
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established rule that “[c]Jompensation by the putative employer to the putative employee
... 1s an essential condition to the existence of an employer-employee relationship.”
Graves v. Women'’s Professional Rodeo Ass’n, 907 F.2d 71, 73 (8th Cir. 1990). This
Court recently applied that rule in holding that shop stewards who are not on their
union’s payroll cannot be deemed union employees for purposes of determining whether
the union is covered by Title VII of the Civil Rights Act. Dean v. American Fed. of
Government Employees, Local 476, 509 F.Supp.2d 39 (D.D.C. 2007).

In Dean, this Court held that shop stewards who are not on their union’s payroll
and who are allowed by their employer to use a portion of their regularly scheduled work
time without any loss of their regular pay “for handling grievances and other complaints,
attending meetings, and other representational functions” are not employees of their local
union. 509 F.Supp.2d at 47. In so ruling, the Court rejected the argument that the local
union’s “stewards should be considered the local’s ‘employees’ because they are paid by
[their employer] for doing union work under [the collective bargaining] contract.” Id. at
53. The Court found that “the fact that the Local does not compensate its officers and
stewards conclusively demonstrates that they are not employees” of the local union, id. at
54, reasoning as follows:

“Central to the meaning of the words employer and employee . . . is the idea of

compensation in exchange for services: an employer is someone who pays,

directly or indirectly, wages or a salary or other compensation to the person who
provides services — that person being the employee. Compensation is an essential

condition to the existence of an employer-employee relationship. Without
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compensation, no combination of other factors will suffice to establish the

relationship.” Ibid. (citations, quotation marks and brackets omitted).

The holding in Dean squarely refutes the Secretary’s basis for extending the Form LM-30
reporting requirement to shop stewards who are not on their union’s payroll.

There is nothing in the text of the LMRDA that gives any indication whatsoever
that Congress used the term “employee of a labor organization” in § 202 in any but its
normal sense of a “person” to whom the labor organization pays “compensation in
exchange for services.” Dean, 509 F.Supp.2d at 54. Indeed, the LMRDA’s overall
structure and its legislative history makes it quite plain that the § 202(a) term “employee
of a labor organization” is not used in some eccentric sense that would include “shop
stewards” who are not on their union’s payroll.

As the Secretary has observed, the LMRDA Congress was well aware that the
labor relations system it was regulating included “shop stewards” who were allowed by
their employers to handle grievances during their regular work time without any loss of
their regular pay. 72 Fed. Reg. at 36126(2). See U.S. Dep’t of Labor, Collective
Bargaining Clauses: Company Pay for Time Spent on Union Business, Bulletin No.
1266, Table 1, p. 3 (October 1959). And, where it was relevant to its regulatory purpose,
Congress made express reference to “shop stewards” in the text of the LMRDA. See 29
U.S.C. §§ 402(q), 501(a) & (b), 502(a) & 529. Against that background, it is highly
significant that LMRDA § 202 does not impose its reporting obligations on “shop
stewards” either in terms or through some specially-crafted definition of “employee of a

labor organization.”
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In sum, individuals who are on their employer’s payroll but not on their union’s
payroll do not become “employees of a labor organization” within the meaning of
LMRDA § 202 by virtue of being allowed by their employers to devote portions of their
regular work time to union representational activities with no loss of their regular pay.
The Secretary’s revised Form LM-30 treating such individuals as “employees of a labor
organization” is therefore contrary to law.

2. “Payments and Other Benefits Received as a Bona Fide Employee.”

LMRDA § 202(a)(1) & (5) requires labor organization officers and employees to
report payments that he or his spouse or minor child received from an employer whose
employees the labor organization represents or is actively seeking to represent, “except
payments and other benefits received as a bona fide employee of such employer.” 29
U.S.C. § 432(a)(1) & (5) (emphasis added).

From the first, the Secretary has recognized that the phrase “payments and other
benefits received as a bona fide employee of [the] employer” includes “payments for
periods in which such employee engaged in activities other than productive work, if the
payments for such period of time are: (a) required by law or a bona fide collective
bargaining agreement, or (b) made pursuant to a custom or practice under such a
collective bargaining agreement, or (c¢) made pursuant to a policy, custom, or practice
with respect to employment in the establishment which the employer has adopted without
regard to any holding by such employee of a position with a labor organization.”
Original Form LM-30 Instructions Part A exclusion (iv) to Items 6 and 7, pp. 3-4 (Exhibit

3).
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Repudiating that well-established position, the revised Form LM-30 provides that
“[c]ompensation received under a ‘union-leave,” or ‘no-docking policy” —i.e., a policy
where “the employer continues the pay and benefits of an individual who works full time
for a union” or “permits individuals to devote portions of their day or workweek to union
business, such as processing grievances, with no loss of pay” — “is not received as a bona
fide employee of the employer making the payment.” 72 Fed. Reg. at 36178. And on
that basis, the revised Form LM-30 requires union officers/employees to report the
portion of their regular compensation that is attributable to time their employers allow
them to spend on representational activities. Ibid.®

The Secretary’s revised Form LM-30 reporting requirements regarding
compensation received pursuant to employer “union leave” and “no docking” policies
cannot be squared with the unequivocal statutory exemption from § 202 reporting for
“payments and other benefits received as a bona fide employee.” In the first place, an
employee who is on an employer’s payroll because he was employed to perform services
for the employer in return for compensation is a “bona fide employee of such employer.”
And, the regular pay and benefits that employee receives from his employer are received
by virtue of the fact that the employee is a “bona fide employee of such employer” with
an established rate of periodic compensation. This is so even when the employee

receives his regular pay and benefits for a period during which the employee is released

® The Secretary has indicated that, to comply with this reporting requirement, all
such union officers/employees, including the shop stewards she erroneously classifies as
union employees, must “keep[] a log of the amount of time expended” on
representational activities, such as grievance handling, to calculate the portion of their
regular pay and benefits that is attributable to that time. 72 Fed. Reg. at 36127(2).
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by his employer from performing active service for the employer. It is beyond dispute,
for example, that pay and benefits that continue at their regular rate during such periods
of employer-granted leave as leave for illness or jury duty are pay and benefits received
from the employer by virtue of the recipient’s status as “a bona fide employee of such
employer.” And, the same is true of pay and benefits that continue at their regular rate
during portions of the employee’s regular work time when he is allowed by the employer
to engage in union representation and during periods of union leave.

The Secretary’s entire rationale for her position is that the statutory term
“payments . . . received as a bona fide employee” is limited to “payment[s] for activities
performed on the payer-employer’s behalf.” 72 Fed. Reg. at 36126(3). But this flies in
the face of the statutory language. Subsections (a)(1) and (5) exempt from reporting all
“payments and other benefits received as a bona fide employee,” and not, as the Secretary
would have it, only “payments for activities performed on the payer-employer’s behalf.”
That is as it has to be, for on the Secretary’s view, employer payments to employees at
their regular rate during periods of sick leave or jury duty would not be “payments . . .
received as a bona fide employee of such employer,” and such payments are clearly not
reportable.

The Secretary’s rationale is squarely rejected by a line of cases construing LMRA
§ 302(c)(1), which permits “employer payments to union officials where payment is
made ‘by reason of” service as an employee.” Bell Atlantic, 670 F.Supp. at 422. These
cases hold that all “compensation occasioned by the fact that the employee has performed

or will perform work for the employer” — including compensation that “is not payment
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directly for that work” — is compensation received “by reason of his service as an
employee of such employer.” Id. at 422, quoting BASF Wyandotte Corp. v. Local 227,
Int’l Chemical Workers Union, 791 F.2d 1046, 1049 (2d Cir. 1986).” As these courts
have observed, “an employer’s payment to [an employee who is also a union official],
pursuant to a no-docking provision in a collective bargaining agreement, for time off to
permit him to tend to union duties . . . is not . . . different in kind from the employer’s
granting of such benefits as sick leave, military leave, or jury leave to its employees.” Id.
at 423, quoting BASF Wyandotte, 791 F.2d at 1049. These cases are particularly on point
with regard to the proper reading of the LMRDA § 202(a)(1) & (5) reporting exception,
for the courts’ conclusion that LMRA § 302(c)(1) permits employers to make “no
docking” and “union leave” payments to employees who are also union officials rests on
the determination that such payments during an employer-granted period of leave from
active service are payments to a “bona fide employee.” BASF Wyandotte, 791 F.2d at

1050; NLRB v. BASF Wyandotte Corp., 798 F.2d 849, 856 n. 4 (5th Cir. 1986).

? The Secretary acknowledges that “[m]ost courts that have considered the

question have found that . . . section 302(c)(1) . . . allow[s] an employer to grant a bona
fide employee who is a union official paid time off in order that he may attend to union
duties.” 72 Fed. Reg. at 36126(2) (citation and quotation marks omitted). The Secretary
herself has adopted this interpretation of LMRA § 302(c) in defining the employer
reporting requirements under LMRDA § 203(a). That provision generally requires
employers to report payments to union officials but exempts “payments of the kind
referred to in section 302(c) of the Labor Management Reporting Act, 1947, as
amended.” 29 U.S.C. § 433(a)(1). The Secretary has determined that union-leave and
no-docking payments to union officials come within this exemption from employer
reporting under LMRDA § 203(a). See LM-10 Instructions Part A, Item 8 a, p. 3 (Exhibit
7).
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In sum, the pay and benefits that an employee continues to receive at his regular
rate for periods his employer allows him to spend on union representational activities are
“payments and other benefits received as a bona fide employee of such employer” that
are exempt from reporting under LMRDA § 202(a)(1) & (5). The revised Form LM-30’s
requirement that such pay and benefits be reported is thus contrary to law.

B. Bona Fide Loans to Union Officer/Employees from “Businesses” Covered By
LMRDA § 202(a)(3) & (4).

1. LMRDA § 202(a)(3) & (4) Cannot be Read to Require Reporting Bona
Fide Loans to Union Officers/Employees from Covered “Businesses.”

The revised Form LM-30 adopted by the Secretary in 2007 imposes on union
officers/employees a requirement to report “bona fide loans” — defined as loans that “are
based upon the financial institution’s own criteria and made on terms unrelated to the
official’s status in the labor organization” — where:

the lending “financial institution is 1) a business that buys from, sells or otherwise

deals with your labor organization, 2) a business that buys from, sells or otherwise

deals with a trust in which your labor organization is interested, or 3) a business a

substantial part of which (10% or more) consists of buying from, selling to or

otherwise dealing with an employer whose employees your labor organization

represents or is actively seeking to represent.” Form LM-30 FAQs 70 & 71.

See 72 Fed. Reg. at 36161 (Item 7) (asking whether the union officer/employee “made

loans to or received loans from, a business”) & 36183(1) (instruction for Item 7)."° For

' The Secretary has advised that “[i]f a labor organization official does not know
the amount of business dealings between [a financial institution] and [union-represented]
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each such loan, the union officer/employee must “[i]dentify the terms and conditions of
the loan [and] include the dollar value of the remaining obligation, if any, as of the end of
the fiscal year.” 72 Fed. Reg. at 36184. Officers of national and intermediate labor
organizations must also report on bona fide loans from financial institutions that deal
with affiliated local unions. Form LM-30 FAQ 27.

As the Secretary herself observes, “[1]Joans [made in] the regular course of
business with a bona fide financial institution are among the most common financial
transactions undertaken by individuals.” 72 Fed. Reg. at 36118(2). Nonetheless, the
revised Form LM-30 requires union officers/employees to report the “terms and
conditions,” including the outstanding balance, of: a home mortgage loan procured by the
officer/employee on the open market and on terms available to any consumer; a student
loan procured by her son through his college financial aid office; credit extended by an
automobile manufacturer on the purchase of her family automobile; and many other
personal loans and financial transactions having nothing to do with her union post. What
is more, the officer/employee must continue to report on each such loan as long as there
is any “remaining obligation.” The only condition is that the lending institution must do
some minimal business with either the union or a union trust fund or some substantial

business with employers of union-represented employees.

employer][s], the official should request such information in writing from the [financial
institution].” Form LM-30 FAQ 63. “If the [financial institution] refuses to provide the
information, the official should contact OLMS [the Department of Labor section
responsible for Form LM-30 reports] for assistance,” and “[i]n the meanwhile, the official
should make a good faith estimate, based on the information reasonably available,
whether the 10% threshold has been met.” bid.
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It is too plain for argument that such loans are not “incompatible with the essential
ethical practices of the trade union movement,” 1959 Sen. Hearings 123, and thus are not
among the “questionable transaction[s]” that LMRDA § 202 is intended to expose, S.
Rep. No. 187, p. 15, 1 Leg. Hist. 411. To the contrary, bona fide home mortgages and
student loans from bona fide financial institutions are precisely the sort of “private”
financial matter that Congress stated it did not intend to expose by enacting LMRDA §
202. Ibid."

It is, therefore, not surprising that LMRDA § 202(a)(3) & (4) — which covers
union officer/employee “interests” in and receipts from “businesses” that deal with the
officer/employee’s labor organization or with employers whose employees that labor
organization represents or seeks to represent — provides no predicate for the Secretary’s
requirement to report “bona fide loans.” 29 U.S.C. § 432(a)(3) & (4). Subsections (a)(3)
and (4) do not state any requirement that union officers/employees report “loans” from
the covered “businesses.” Rather, what those subsections state is that union
officers/employees must report any financial “interest” held in or “any income or any
other benefit with monetary value” derived from, each such “business.” 29 U.S.C. §
432(a)(3) & (4). And, a person who receives a “bona fide loan” from a financial
institution does not thereby gain a financial “interest” in, nor does he derive any

“income” or “benefit with monetary value” from, the lending institution. The granting of

' Indeed, without any explanation, the Secretary has announced that “the
Department is not requiring union officials to report credit card transactions (including
unpaid balances)” under the “bona fide loans” reporting requirement. Form LM-30 FAQ
70.
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[n addition, the Form 990 includes items that the Department does not propose to include on
Schedule 11. For example, employers report pension liabilities that they carry for individual
employees even where there is no outlay of cash for the reporting period. Thus, the Form 990
is both under- and over-inclusive with respect to the benefits that the Department of Labor
intends labor organizations to report on Schedule 11. Contrary to DOL’s assertion, LM-2
filers will not simply be able to transfer records kept for purposes of the 990 to the revised
Schedule 11. Instead, they will incur substantial recurring burdens as they collect information
unique to these new requirements.

Of course, LM-2 filers’ recurring recordkeeping burden with respect to Schedule 12 will
increase substantially more, since the Form 990 includes benefits information only about key
employees. In addition, employers receive composite monthly bills from third party
administrators (TPA’s) for such benefits as health, life insurance and pensions. Not only do
TPA bills include a total for each type of benefit, but they also often combine different benefit
fees into one single amount owed by the employer. Under the Department’s proposal, labor
organizations will need to pay their TPA’s to break down these bills into individual amounts
for each employee per benefit type."” And, since the composition of the insured group 18
likely to vary each month, the labor organization will need to have the amount attributed to
each employee recalculated on a regular basis, thus increasing their costs.

The Department’s proposal to revise Schedules 11 and 12 will not produce meaningful
information to union members and will impose substantial burdens on the affected labor
organizations. We urge the DOL to withdraw the proposal.

IV. Schedules 14-22

Form LM-2 currently requires labor organizations to list the amount of thirteen separate
categories of cash receipts on Statement B — Receipts and Disbursements. Filers must also ‘
itemize their receipts in four of these categories.'' The Department now proposes to revise
the LM-2 to include itemization schedules for the remaining nine cash receipts categories — 1)
Dues and Agency Fees, 2) Per Capita Tax, 3) Fees, Fines, Assessments, and Work Permits, 4)
Sales of Supplies, 5) Interest, 6) Dividends, 7) Rents, 8) On Behalf of Affiliates for
Transmittal to Them, and 9) From Members for Disbursement on Their Behalf. 73 Fed. Reg.
at 27352. According to the proposal:

The labor organization will be required to complete a separate itemization schedule for
each individual or entity from which the labor organization has received $5,000 or
more. Each transaction from that individual or entity will include information about
the individual, the purpose of the payment, the date of the payment, and the amount of
the payment.

Ibid. In many instances, the required itemization will result in the production of meaningless
information. At the same time, the proposal imposes substantial burdens on LM-2 filers with
respect to both recordkeeping and reporting.

" Some benefits are optienal, so the labor organization’s task is not as simple as dividing a bill by the number of
employees in the workforce.

" These categories are Sales of Investments and Fixed Assets (Schedule 3}, Loans Obtained (Schedule 9).
Repayments of Loans Made (Schedule 2, and Other Receipts (Schedule 14).



Unions have never had to itemize these cash receipt categories on the LM-2, and the
Department did not consider imposing such a requirement during its recent overhaul of the
report. See Labor Organization Annual Financial Reports: Proposed Rule, 67 Fed. Reg.
79280-79414."* Nonetheless, the Department now asserts that “[t]he lack of itemization of
most receipts on the current Form LM-2 makes it easier for criminals to embezzle money
coming to labor organization accounts.” 73 Fed. Reg. at 27351, Yet, the proposal cites only
one example of such misconduct, in which “the president and treasurer of a local labor
organization converted over $184.129 in dues checks.” /d. at 27352. According to the
Department, “receipts-side embezzlements” such as this one “will be harder to hide” under the
proposed itemization requirement. /bid.

This proposal appears to target instances in which officers or employees steal checks written
to the labor organization. Such misconduct, if and when it occurs, is serious. Therefore,
generally accepted accounting principles require all organizations to establish adequate
internal controls, such as separating the functions of receiving, logging, and depositing checks
and reconciling bank statements. Simply listing the checks received by an LM-2 filer over the
course of a year will not prevent such misconduct. Union members who examine the list will
have no way of detecting if an officer or employee converted a check to his or her own use
unless the union member already knows to look for that check. That is not likely to happen
unless the union member is the source of the check, which is not the case in most instances.
Thus, the Department’s claim that “[m]embers will be able to determine that money received
by the labor organization is actually accounted for” because they “can ensure that money they
paid to the organization for disbursement on their behalf is accounted for on the Form LM-2”
has little merit. 73 Fed. Reg. at 27352,

Moreover, in many instances itemizing the cash receipt categories proposed by the
Department will produce information that is immaterial and misleading. For example,
proposed Schedule 17 (Sale of Supplies) will require the labor organization to itemize its
“receipts [of $5.000 or more from a single entity or individual] from all sales of supplies
during the reporting period, such as union logo clothing, lapel pins, bumper stickers, etc.” 73
Fed. Reg. 27428. It is difficult to imagine why union members would find an itemized list of
such sales more probative or material than the current yearly total recorded on Statement B.
And, it is even harder to see how a union member could detect embezzlement by reviewing
such an itemized list unless, as discussed above, he or she was the source of a payment of at
least $5,000 that was not recorded.

Proposed Schedule 18 (Interest) will require the union to itemize receipts of $5.000 or more
“of interest from savings accounts, bonds, mortgages, loans, and all other sources during the
reporting period.” 73 Fed. Reg. at 27429. The mere recordation of interest payments reveals
nothing about the propriety of the union’s investment strategies that the union member cannot
already learn by reviewing the total amount of annual interest listed in current Statement B.
Similarly, requiring unions to itemize on Proposed Schedule 19 (Dividends) “receipts from all
dividends from stocks and other investments” reveals no more probative information than is
already available on Statement B in the form of a yearly total. In addition, itemizing interest
and dividend receipts does not provide union members with a method of detecting
embezzlement, since it does not show them whether the union has properly recorded each and
every payment it received during the fiscal year.

" The only change to Statement B mentioned in the 2002 proposal concerned the category of strike benefits in
cash disbursements. 67 Fed. Reg. at 79289
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The Department also proposes itemization schedules for three different types of dues received
by labor organizations “for each payer[] for whom there is (1) an individual receipt[] of
$5.000 or more or (2) total receipts|] that aggregate to $5,000 or more during the reporting
period.” 73 Fed. Reg. at 27422, These schedules will impose substantial accounting burdens
on unions without producing probative information.

Proposed Schedule 14 (Dues and Agency Fees) will provide an itemized list of “the labor
organization's receipts from all dues and agency fees,” which “[i|nclude[s] dues received
directly by the organization from members, dues received from employers through a check-off
arrangement, and dues transmitted to the organization by a parent body or other affiliate.” 73
Fed. Reg. at 27425, Proposed Schedule 15 (Per Capita Tax) will itemize “the labor
organization’s receipts from all per capita tax received” by “an intermediate or parent body,”
including “the per capita tax portion of dues received directly . . . from members of affiliates,
per capita tax received from subordinates, . . . and the per capita tax portion of dues received
through a check-off arrangement.” [hid. Proposed Schedule 21 (Receipts on Behalf of
Affiliates for Transmittal to Them) will require the LM-2 filer to itemize its “receipts from all
dues, fees, fines, assessments, and work permit fees received . . . through a check-off
arrangement or otherwise, on behalf of affiliates for transmittal to them.” 73 Fed. Reg. at
27432,

The Department provides no explanation as to why union members will find it useful to
review a list of individual receipts in each of these categories. While such a list is sure to be
voluminous, it is hardly the “full accounting™ of the union’s finances that the Department
claims it will be, since it reveals nothing about the structure of the union’s dues or the ways in
which the union spends these funds. 73 Fed. Reg. at 27352.

The Department asserts that it ““can use this information to determine the purpose of any
receipt from one source in an amount of $5,000 or more, which will help identify possible
diversion to unintended purposes.” 73 Fed. Reg. at 27352, The purpose of every receipt is
not reflected in a corresponding disbursement of the same amount. Thus, even if the
Department proposes to trace the path of each and every receipt listed, the probative value of
these itemization schedules is minimal. In addition, unions are required to aggregate
payments from a single source that do not individually meet the $5,000 threshold. Itemization
schedules will do nothing to help detect diversion of these payments.

Particularly difficult recordkeeping and reporting problems arise with the itemization
requirement in proposed Schedules 21 {Receipts on Behalf of Affiliates for Transmittal to
Them). Line 46 of Statement B requires filers to “[e]nter the total amount of dues, fees, fines,
assessments, and work permit fees received by the labor organization, through a checkoff
arrangement or otherwise, on behalf of affiliates for transmittal to them.” LM-2 Instructions
at 40. This reporting requirement affects labor organizations which collect dues, fees, and
other amounts that include the members’ dues to a subordinate or local union. LM-2 filers
often receive dues directly from employers through collectively bargained checkoff
arrangements. Where one employer employs workers who belong to different local unions of
the parent body, the dues checkoff amounts periodically remitted to the union by the employer
include members™ dues to more than one local union.

Proposed Schedule 21 requires the LM-2 filer to itemize its “receipts from all dues, fees, fines,

assessments, and work permit fees received . . . through a check-off arrangement or otherwise,
on behalf of affiliates for transmittal to them.” 73 Fed. Reg. at 27432. Thus, filers will need
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to designate the precise amount of ¢ach receipt to be transmitted to one or more local or
affiliate.” This bears no relationship to the ways in which many labor organizations collect
dues or transmit them to their subordinates. As discussed above, many unions do not allocate,
designate, or transmit on «a receipt-by-receipt busis the dues they receive on behalf of local
unions or affiliates. Rather, they do so on a periodic basis according to their own internal
procedures, based on the total amount collected during that period.

In effect, proposed Schedule 21 requires the LM-2 filer to make calculations that do not
correspond to the amounts they actually transmit to their locals. Unions will have to devise
accounting systems that pro rate every dues check received, or they will have to perform such
calculations manually. This can lead to nothing but confusion on the part of union members,
because the hypothetical amount of local union dues included in every single dues transmittal
to the parent does not reflect what the local actually receives. The current LM-2 already
includes information that is truly probative, namely, the amount of dues “received [during the
reporting period] . . . on behalf of affiliates for transmittal to them.”™ LM-2 Instructions at 40.

“[TThe Department[] estimates that the proposed changes [caused by adding Schedules 14-22]
will increase the recurring recordkeeping burden, per schedule, an additional .21 hours per
year.” This is a total of less than two hours per year. DOL also “estimates that the total
additional reporting burden for all the revised schedules will be .47 hours per year. 73 Fed.
Reg. at 27352. The work entailed in complying with the new schedules, as discussed above,
belies these estimates.

Taken together, the proposed changes to the already-revised LM-2 will impose significant
burdens on unions. The Department has grossly understated these burdens by refusing to
consider the real costs of the current LM-2, as well as the nature itself of the information
sought. That information is both immaterial and, in many instances, unavailable because
organizations in general do not keep it in the form proposed.

We can envision no circumstances under which reporting the information proposed would

in conformity with GAAP -- outweigh the burdens associated with its collection. This is
particularly the case now, only a few years after unions made substantial investments in
accounting software, training, personnel, and other resources to comply with the current LM-2.
DOL should withdraw this proposal.

. PROPOSED CHANGES TO LM-3

Statutory Scheme

Title Il of the LMRDA sets forth several financial reporting requirements applicable to labor
organizations, their officers and employees, employers and others. Section 201(b) requires
each labor organization to file an annual financial report with the Secretary containing specific
categories of “information in such detail as may be necessary accurately to disclose its
financial condition and operations for its preceding fiscal year.” 29 U.S.C. § 431(b). Section
208 authorizes the Secretary “to 1ssue, amend, and rescind rules and regulations prescribing
the form and publication of reports under this subchapter and such other reasonable rules and

“ In fact. the instructions specifically state that the filer must “not report the receipts withheld by the labor
organization for per capita taxes or other purposes.” These amounts “must be reported elsewhere in Statement
B.” 73 Fed. Reg. at 27432. Thus, where an employer remits dues to a parent organization that include a portion
the parent will retain and a portion for transmittal to one or more locals, the filer must only include on Schedule
21 those latter amounts.



regulations . . . as he may find it necessary to prevent the circumvention or evasion of such
reporting requirements.” Id. § 438 (emphasis added). That section also provides:

In exercising his power under this section the Secretary shall prescribe by general rule
simplified reports for labor organizations or employers for whom he finds that by
virtue of their size a detailed report would be unduly burdensome, but the Secretary
may revoke such provision tor simplified forms of any labor organization or employer
if he determines, after such investigation as he deems proper and due notice and
opportunity for a hearing, that the purposes of this scction would be served thereby.

(Emphasis added).

Section 210 sets forth the enforcement scheme for violations of Title Il of the Act. 29 U.S.C.
§ 440. It provides:

Whenever it shall appear that any person has violated or is about to violate any of the
provisions of the subchapter, the Secretary may bring a civil action for such relief
(including injunctions) as may be appropriate. Any such action may be brought in the
district court of the United States where the violation occurred or, at the option of the
parties, in the United States District Court for the District of Columbia.

Pursuant to her authority under section 208, the Secretary has prescribed that labor
organizations with at least $250,000 in annual receipts file annual financial reports on the
Form LM-2. She has also, pursuant to her obligation under section 208, prescribed simplified
reports for smaller labor organizations. Unions with annual receipts of at least $10,000 but
less than $250,000 file the Form LM-3, while those with receipts less than $10,000 file the
Form LM-4. Sce 73 Fed. Reg. at 27347 & n.3.

The Secretary has never exercised her authority under section 208 to revoke the right of a
small union to file a simplified annual financial report. She now proposes procedures by
which to do revoke the right of unions to file the Form LM-3. 73 Fed. Reg. at 27353-56. For
the reasons discussed below, we oppose this proposal.

Legislative History of Section 208

Throughout the debates that accompanied passage of the LMRDA in 1959, Congress voiced
strong concerns over the burdens that would be imposed on small unions under the
legislation’s financial reporting requirements. Section 208 addresses that concern by relieving
small unions - as a matter of right -- of the responsibilities and costs associated with preparing
and submitting detailed annual reports to the Secretary.'

The Kennedy-Ives bill, S. 3974, introduced in 1958, provided in section 101(¢) “an exemption
from the reporting requirements of the bill . . . [to] small unions (that is, those having fewer
than 200 members and gross annual receipts of less than $25,000),” but gave authority to “the
Secretary at his discretion and when he deems the purpose of the act would be better served
thereby,” to “revoke such exemption.” Legislative History of the Labor-Management
Reporting and Disclosure Act of 1959 (Leg. Hist.) at 389 (reproducing Senate Report (S. Rep.)

" The Secretary asserts that the LMRDA affords smaller unions the “privilege” of submitting simplified reports.
See. e.g., 73 Fed. Reg. at 27353, Section 408, however, commands the Secretary to “prescribe by general rule
simplified reports” for small labor organizations and employers, thereby giving smaller unions the right to file
such reports.



No. 1684, pp. 5-9 (June 10, 1958)). The Senate Report explained the purposes of this
exemption:

First, in unions which have fewer than 200 members there is likely to be a closer
personal relationship between union officer and member and a greater familiarity with
details of union affairs. Second, the ability of small unions to meet the administrative
demands of voluminous reporting is limited - many unions of the size exempted by
this provision have no paid help. Third, the amount of money left in a local union with
an income of less than $25,000 a year, after it has paid various per capita assessments
to international and intermediate bodies, is so small that it would provide little
incentive for the unscrupulous who would rob the membership. Finally, the guaranty
of periodic secret election of officers of their own choosing provided by title III of the
bill affords the best protection of the interests of members.

Ibid. There was significant opposition to this provision because of the concern that it would
exempt too many unions from the statute’s reporting obligations altogether. See e.g., Leg.
Hist. at 398 (reproducing S. Rep. No. 1684 at 48-50 (Minority views)).

Senator Smith of New Jersey introduced an amendment to Section 106(b) of the bill, which
provided that “the Secretary may prescribe by general rule simplified forms of report for small
labor organizations and small employers for whom he finds that a detailed report would be
unduly burdensome.” Leg. Hist. at 433 (reproducing Cong. Rec. at 10988-90, June 12, 1958).
According to Senator Smith, this provision “would give the Secretary responsibility to take
care of the smaller labor organizations.” He assured his colleagues that “the amendment has
the full approval of the Department [of Labor], and the Department preferred it to the other
proposals” regarding relief for smaller unions from the financial reporting requirements of the
bill. /d. at 434. On the basis of those representations, Senator Kennedy stated that “[t]his
might take care of the matter” of smaller unions and the amendment passed. /bid. That same
day, the Senate revised Senator Smith’s amendment by changing “may” to “shall,” thereby
requiring the Secretary to prescribe simplified reports. Leg. Hist. at 435 (quoting Cong. Rec.
10995-6, June 12, 1958). The Senate also added the following proviso:

Provided, That the Secretary may revoke such provision for simplified forms of any
labor organization with respect to which he determines after such investigation as he
deems proper that the purposes of this section would be served thereby.

Ihid. S. 3974, as passed by the Senate on June 17, 1958, ultimately contained the blanket
reporting exception for smaller unions, now moved to section 101(d), and the requirement in
section 106(b) for the Secretary to prescribe simplified reports “for labor organizations having
fewer than two hundred members and gross annual receipts of less than $25,000 and small
employers for whom he finds that a detailed report would be unduly burdensome,” including
the proviso quoted above.

The Kennedy-Ives bill died in Congress in 1958 and was reintroduced the following year as S.
505, the Kennedy-Ervin bill. It contained both sections 101(d) and section 106(b) of its
predecessor, although the membership and annual receipts threshold in the latter provision
were eliminated. Leg. Hist. at 488, 490 (reproducing Cong. Rec. 888-90, Jan. 20, 1959). The
Committee bill, S. 1555, had the same the provisions as the Kennedy-Ives bill. Leg. Hist. at
509, 512 (reproducing S. Rep. No. 187, pp. 36-42, Apr. 14, 1959). The Senate Report
accompanying S. 1555 noted that “it is expected that the Secretary will make every effort to
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reduce the cost and administrative burden of reporting.” Therefore, “the Secretary is directed
to prescribe by general rule simplified reports™ for small unions and employers. /d. at 512.

The Minority Report objected to inclusion of the blanket reporting exemption because “the

bill already contains a provision authorizing the Secretary to prescribe simplified reports
where full reports would be burdensome.” Leg. Hist. at 518 (reproducing S. Rep. No. 187, pp.
102-103, Apr. 14, 1959). Thus, simplified reports took on heightened significance during the
debates as a full substitute for the blanket exemption and the chief safeguard against imposing
unrealistic reporting burdens on smaller unions.

During the debates on the Kennedy-Ervin bill, Senator Morse introduced an amendment that
would have made the Administrative Procedures Act (APA) applicable to the Secretary’s
denial of the full exemption from reporting to a small union. Senator Morse contended that
the Secretary “could exercise his discretion . . . to the detriment of a group of workers; he
could, if he wished to, exercise his discretion unfairly or in a discriminatory manner.” Leg.
Hist. at 538 (reproducing Cong. Rec. 6682-7, Apr. 24, 1959). He argued that the APA’s
procedures provided “a safeguard™ against arbitrary decision making “so that a group will not
have the right to say, “We are not going to get a square deal. We are getting a raw deal. We
are not getting equal treatment. We are being discriminated against.”™ /d. at 542.

The Senate did not approve this provision, largely because “[t]he language in the bill was
carefully worked out after thorough consultation.” Leg. Hist. at 538 (remarks of Sen.
Kennedy) (reproducing Cong. Rec. 6682-7, Apr. 24, 1959). Nonetheless, the amendment
reveals that Congress understood the dangers of giving the Secretary unbridled discretion as
to whether or not to relieve small unions of the statute’s reporting burdens. The provision that
became section 208 ultimately avoided this problem by 1) giving all such unions the right to
file a simplified report, 2) providing for revocation only to serve the purposes of that section,
and 3) requiring notice and an opportunity for hearing before revocation.

Several versions of a labor reform bill were introduced in the House. H.R. 8400, the
Landrum-Griffin bill, had no exemption from the reporting requirements for small unions, but
did preserve section 208, requiring the Secretary to prescribe simplified forms. That section
also provided for “due notice and opportunity for a hearing” before revocation of the right to
file a simplified report. Leg. Hist. at 569 (reproducing Cong. Rec. 15704-6, Aug. 12, 1959).

The text of H.R. 8400 was substituted for the text of H.R. 8432 as reported and passed by the
House. Thus, the bill that passed by the House omitted the blanket reporting exemption but
retained section 208 with respect to simplified reports. including the proviso concerning
revocation. The Senate acquiesced to the House version with respect to the two provisions at
issue here.

This history clearly shows that Congress paid particular attention to the difficulties anticipated
for small unions in complying with the financial reporting requirements of the Act.
Ultimately, Congress decided to require small unions to file simplified reports prescribed by
the Secretary. The proviso assures that in cases where the simplified report will not
adequately capture the finances of a small union, and will therefore lead to circumvention or
evasion of the Act’s financial reporting goals, the Secretary can require that union to file a full
report , but only after an investigation, notice and opportunity for a hearing.
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In light of this history and the importance of the proviso’s safeguards against arbitrary
authority, the Secretary has a particularly high burden to justity both the standards and
procedures she has proposed. We submit that she has not met her burden here. On the
contrary, the proposal misuses revocation as an enforcement tool for violations of the
reporting requirements of the Act. In addition, it is both punitive and arbitrary and cannot
lead to more accurate financial disclosure.

The Secretary’s Proposal

The Secretary “proposes to establish standards and procedures for revoking the simplified
report filing privilege” for three categories of unions: “those . . . that are delinquent in their
Form LM-3 filing obligation,” those that “fail to cure a materially deficient Form LM-3 report
after notification by OLMS.” and those “where other situations exist where revoking the Form
LM-3 filing privilege furthers the purposes of LMRDA section 208.” 73 Fed. Reg. at 27353.

The proposal contemplates that the Secretary will provide a labor organization with notice “of
the proposed decision to revoke the filing privilege, the reason for such revocation, and an
opportunity . . . to submit” a written “position statement.” 73 Fed. Reg. at 27355, The
position statement must provide “relevant factual information and argument regarding” three
issues:

(1) The existence of the delinquency or the deficiency (including whether it is
material) or other circumstances alleged in the notice;

(i1)  The reason for the delinquency or the deficiency and whether it was caused by
factors reasonably outside the control of the labor organization; and

(ii1)  Any other factors that should be considered in mitigation of revoking the labor
organization’s privilege to file the Form LM-3.

Ibid. Labor organizations will have 30 days in which to submit their position statements.
“[A]bsent a timely submission to OLMS, the proposed revocation shall take effect
automatically unless the Secretary in his or her discretion determines otherwise.” /hid.

After considering the labor organization’s written response, the Secretary will issue a decision
on revocation that provides “the reason for the determination,” and this decision will
constitute “final agency action on the revocation.” 7hid.

Where the Secretary issues a decision to revoke the right of a union to file the LM-3, the
union will “ordinarily” have an obligation to file an LM-2 for at least two fiscal years:

[17 the fiscal year for which the labor organization was delinquent or failed to file a
properly completed amended report after notification of a material deficiency and [2]
the fiscal year during which the revocation determination is issued.

73 Fed. Reg. at 27356. However, the revocation may be “for a longer period of time” as “the
Department finds appropriate.” /[hid.

The Secretary estimates that 96 LM-3 filers -- just under one-tenth of one percent of all LM-3
filers -- will have their right to file the simplified form revoked each year. /d. at 27359, “The
Department anticipates that the vast majority of situations where revocation occurs will be for
delinquency or material deficiency.” Id. at 27353,
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The proposal is illogical, punitive, and arbitrary. First, the LMRDA already provides a
remedy for violations of Title II's reporting requirements by authorizing the Secretary in
section 210 to bring civil actions against anyone who “has violated or is about to violate™ that
subchapter. Section 208 does not give the Secretary an additional remedy for specific
violations of Title II's reporting requirements. Rather, revocation is meant to address
situations where the simplified report would not accurately reflect the finances of a small
union, and would therefore permit the union to circumvent or evade its reporting obligations.
This has nothing to do with individual or episodic violations of section 201.

Second, even if the Secretary could use revocation as an enforcement tool for violations of
section 201, the proposal gives her unbridled discretion to make that decision. Third, this
proposal will not accomplish the Secretary’s stated goals of transparency and greater financial
disclosure. As discussed below, a union that has already experienced difficulty meeting the
requirements of the simplified report cannot be expected to meet the far more onerous
requirements of the LM-2.

The Secretary’s authority to impose revocation for violations of section 201(b)

The Secretary asserts that “[a] delinquent filer has, by definition, failed to accurately disclose
its financial condition and operations, as required by section 201(b).” Similarly, “[a]
materially deficient filing that remains uncorrected also violates section 201(b).” 73 Fed. Reg.
at 27353. Section 210 provides the remedy for violations of Title II, including section 201(b).
When a union “has violated or is about to violate” its reporting obligations “under any of the
provisions of this subchapter, then the Secretary “may bring a civil action for such relief
(including injunctions) as may be appropriate.” Persons who commit willful violations of the
Act are subject to the penalties set forth in section 209, 29 U.S.C. § 439, including fines and
imprisonment. While the Secretary characterizes civil suits as “[tlhe Department’s primary
method of enforcement,” 73 Fed. Reg. at 27353, there is nothing in the Act that makes
revocation an additional remedy for violations of the Act’s reporting requirements.

Revocation serves an entirely different purpose. Section 208 directs the Secretary to
“prescribe . . . simplified [financial] reports” for smaller unions. Underlying the provision is
the assumption that a simplified report will adequately reveal a smaller union’s finances
pursuant to the requirements of section 201. However, there may be instances in which the
simplified report will not do so, thereby resulting in “circumvention or evasion” of section
201’s reporting requirements. For example, a larger union may split itself into smaller units
to avoid meeting the LM-2 threshold, but continue to operate as one organization. In such
instances, the Secretary has the authority to revoke the right of the smaller union to file the
simplified report.

In other words, where filing a simplified report would not adequately reveal the finances of a
smaller union, and thereby permit that union to circumvent or evade the Act’s reporting
requirements, then the Secretary may require that union to file the more complete LM-2. This
has nothing to do with whether a union has filed a late or deficient form. Rather, it is about
whether the simplified form will capture the union’s finances fully enough. This is consistent
with the legislative history, which shows that section 208 was deemed an adequate alternative
to the blanket exemption of smaller unions from the Act’s reporting obligations. The proviso
assures that where the simplified report will not accomplish the purposes of Title II's
reporting requirements, the Secretary can nsist on the full report instead.
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The proposal is arbitrary and punitive and will not accomplish the Secretary’s stated goals
Even if section 208 authorized revocation as a remedy for violations of the Act’s financial
reporting obligations, the Secretary’s proposal makes no logical or practical sense because it
punishes unions that have had trouble filing a timely or complete simplified report by making
them file the far more complicated and onerous LM-2. The Secretary herself posits a wide
variety of reasons for a labor organization’s failure to file the simplified form on time that
reveal the absurdity of making such a union file the more complicated form:

The Department’s enforcement experience reveals various reasons for delinquent
filings, such as a labor organization’s failure to maintain the records required by the
LMRDA; inadequate office procedures: frequent turnover of labor organization
officials and their often part-time status; uncertainty of first-time officers about their
reporting responsibilities under the LMRDA and their inexperience with bookkeeping,
recordkeeping, or both; an “inherited bookkeeping mess;” an inattention generally to
“paperwor;”” overworked or under-trained officers; an officer’s unwillingness to
question or report apparent irregularities due to the officer’s own inexperience or
concern about the repercussions of reporting such matters; or a conscious effort to hide
embezzlement or the misappropriation of funds by the officers, other members of the
organization, or third parties associated with the labor organization.

73 Fed. Reg. at 27354, “Many of the reasons that contribute to delinquent filings also result
in the filing of reports that omit or misstate material information about the labor
organization’s finances.” /bid. 1t stands to reason that part-time, overworked, inexperienced
local union officers who have inherited poorly kept files, are uncertain about their LMRDA
responsibilities, and have therefore not filed an adequate or timely LM-3, will not have the
capacity to file a complete and timely LM-2. As the Secretary’s description of the LM-2
makes clear, 73 Fed. Reg. at 27354, that report 1s far more complicated and detailed than the
simplified form. Regardless of the size of the union, LM-2 compliance hinges on creating and
implementing an accounting system capable of itemization and functional coding the
organization’s expenditures, including the purchase of new accounting software or adaptation
of existing systems, as well as significant training. The very reasons that prevent LM-3 filers
from submitting timely and accurate simplified reports will surely prevent these same unions
from filing an adequate LM-2. '

Moreover, it is impossible to file an accurate LM-2 report unless the labor organization
itemizes and codes its expenses as they occur. Under the Secretary’s proposal, however,
revocation will require the union to file the LM-2 for at least two fiscal years in which the
union has not maintained its records to conform to these requirements - a fiscal year that is
over by the time the Secretary makes her determination, and a fiscal year that is at least half
over by that time. [f the union tries to file a timely LM-2 report, it will not be accurate. If it
tries to recreate its books and records to achieve greater accuracy, it will not file a timely
report. Thus, revocation cannot possibly fulfill the Secretary’s “goal . . . to promote greater
financial transparency™ on the part of smaller unions. [d. at 27333,

Second, the proposal articulates no standards by which the Secretary will make her decision to
revoke a delinquent filer’s right to submit the simplified form. According to the Department’s
website, 11,794 labor organizations filed Form LM-3 for fiscal year 2006. Nearly 55 percent
of these unions (6496, or 54.8 percent) filed on time. An additional 24.4 percent filed their
report within 30 days of the deadline. Thus, a cumulative total of 79.2 percent of all LM-3
filers either filed their reports on time or within one month of the deadline. Eighteen percent
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more -- for a cumulative total of 96.2 percent of all LM-3 filers -- submitted their report

within 180 days of the deadline, and only 2.8 percent filed later.”” These statistics show that
the vast majority of LM-3 filers submit their reports at or near the deadline.

And yet, those unions are as vulnerable to revocation as those who are chronically and/or
significantly late. Sce 73 Fed. Reg. at 27355 (Secretary’s investigation need only reveal that
the “labor organization has failed to file 4¢ Form LM-3 on or before the [due] date”
(emphasis added)). While the proposal atfords unions an opportunity to present “relevant
factual information and argument” to avoid revocation, none of the reasons that are most
likely, in the Secretary’s view, to lead to a delinquent or materially deficient report will
provide a counterweight against revocation. The union may state “the reason for the
delinquency . . . and whether it was caused by factors reasonably outside the control of the
labor organization.” It may also provide “[a]ny other factors that should be considered in
mitigation” of revocation. 73 Fed. Reg. at 27355, Elaborating on these factors, however, the
proposal states:

Factors reasonably outside the control of a labor organization could include, for
example, natural disasters that destroyed the records necessary to complete a Form
LM-3, or the death or serious illness of the labor organization’s president or treasurer
while the form was being prepared for filing. Mitigating factors could also include, for
example, that the form was timely completed but was mailed to an incorrect address or
an attachment was inadvertently omitted from the filing.

Id. at 27356. Thus, only the most extraordinary catastrophes are likely to help a union avoid
the harsh sanction of revocation. And yet, the Secretary anticipates that each year she will
single out for revocation less than 100 unions out of the 45 percent of LM-3 filers (5,307) who
do not submit their reports by the precise deadline. How will she make that decision? Her
proposal does not even hint at the criteria she will use. Unless the Secretary comes forward
with clear, precise, and reasoned criteria for revocation, the rule will remain completely
arbitrary. As the legislative history makes abundantly clear, this is not what Congress
intended when it relieved smaller unions of the full financial reporting burden. Sce Leg. Hist.
at 538, 542 (reproducing Cong. Rec. 6682-7, Apr. 24, 1959).

Moreover, the Secretary proposes to make revocation automatic when a union fails to submit
this statement within 30 days of receiving the Secretary’s letter proposing such a sanction.
Here too, officers who have had difficulty meeting the filing deadline will surely have as
much trouble responding to the Secretary’s notice of proposed revocation within 30 days.
The consequence of such a failure is yet another arbitrary and punitive aspect of the
Secretary’s proposal.

The proposal suffers from similar arbitrariness in its treatment of “material deficiency.”
According to the proposal, a deficiency is material “if in the light of surrounding
circumstances, the inclusion or correction of the item in the report is such that it is probable
that the judgment of a reasonable person relying upon the report would have been changed or
influenced.” 73 Fed. Reg. at 27356. According to DOL, this “definition . . . 1s derived from
Financial Accounting Standards Board, Statement of Financial Accounting Concepts No. 2
{(SFAC) No. 2),at 132 .. . and TSC Industries Inc. v. Northway Inc., 426 U.S. 438, 449
(1976).” Ihid.

" See Comments of John Lund, Ph.D., filed in this proceeding.
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However, both SFAC No. 2 and 7SC Industries use language that emphasizes the significance
of an omission before it becomes material. SFAC No. 2, quoted by the proposal, requires that
the ““magnitude of the item is such that it is probable that the judgment of a reasonable person
relying upon the report would have been changed or influenced by the inclusion or correction
of the item.”™ 73 Fed. Reg. at 27356 (emphasis added). In 7SC Industries, as the Department
correctly notes, the Supreme Court held that “there must be a substantial likelihood that the
disclosure of the omitted fact would have been viewed by the reasonable [person] as having
significantly altered the “total mix’ of information made available.” 426 U.S. at 449
(emphasis added). By stressing the “magnitude of the [omitted] item™ and “significant]]
alter{ation] of the “total mix’” caused by the omission, both the Financial Accounting
Standards Board and the Supreme Court’s formulations embody strong cautions against
“setting too low a threshold” in defining material deficiencies. 7SC Industries, 426 U.S. at
449 n.10.

Such language is entirely missing from the Department’s definition. This is particularly
significant in light of the fact that the Court in 7SC Industries warned that if the “standard for
materiality is unnecessarily low,” then “management’s fear of exposing itself to substantial
liability may cause it simply to bury the shareholders in an avalanche of trivial information - a
result that is hardly conducive to informed decisionmaking.” 426 U.S. at 448. We have
already discussed the ways in which the Department has ignored GAAP principles of
matertality and aggregation in the LM-2 requirements, both current and proposed, and how, as
a result, the financial reporting form requires unions to report just such “an avalanche of
trivial information.” We are concerned that the Department will take the same approach to
the LM-3, leaving filers with no choice but to include information that the Department deems
“material” in order to avoid revocation, regardless of its objective materiality and the burden
of reporting it.

Finally, the proposal reserves unbridled discretion to the Secretary by providing that she may
revoke the right of a smaller union to file the simplified form because of “[o]ther
circumstances that warrant” it. Nowhere does the proposal describe or elaborate on these
circumstances. Thus, even if the Secretary were to articulate revocation standards relating to
delinquent or deficient LM-3 filers, she could still pick any of the 96 unions for any or no
reason at all under this arbitrary “catch-all” authority. This clearly violates section 208°s
injunction against revoking the right of a smaller union to file a simplified report unless
necessary to prevent the circumvention of evasion of Title II's reporting requirements.

The problems identified by the Secretary in this proposal demand an entirely different
response, namely, compliance assistance. We can imagine no more favorable a set of
circumstances for compliance assistance than “frequent [officer] turnover,” the “part-time
status” of local officers, “the uncertainty of first-time officers” about their financial reporting
obligations, “their inexperience with bookkeeping, recordkeeping or both,” “an inherited
bookkeeping mess,” “inattention generally to “paperwork,” and “overworked or under-trained
officers.” 73 Fed. Reg. at 27354, Training local officers how to “maintain the records
required by the LMRDA,” ibid., is both the logical and most efficient way to assure that the
local will have the records sufficient for completing the LM-3 in a timely fashion and that
new officers will have models to follow in subsequent years.

The Secretary has nstituted compliance assistance in other agencies under her jurisdiction.
According to a Department spokesperson, for example, “[t]he Labor Department’s Delinquent



Filer Voluntary Compliance Program 1s designed to make it easy for plan administrators to
file overdue annual reports” under the Employee Retirement Income Security Act. Daily
Labor Report, No. 103, May 29, 2008 at A-5. The Secretary has also acknowledged the
tremendous success of the AFL-CIO and its affiliates” compliance assistance efforts with
respect to submission of the LM-30. 72 Fed. Reg. at 36108. In addition, many national and
international unions have agreed to participate with the Secretary in obtaining their local
unions’ compliance with the LM-3 reporting requirements. As a number of comments from
international and national unions in this proceeding reveal, these labor organizations have
opted to receive notice from OLMS when their locals fail to file a timely LM-3. They then
engage in concerted and systematic attempts that are largely successful to help their locals
submit the report.

Instead of piling more onerous reporting obligations on labor organizations, the Secretary
should learn from the experience of the regulated community and offer compliance assistance
to smaller unions. This kind of program, and not the arbitrary and punitive revocation
procedure she has proposed, will produce the greater transparency the Secretary says she
wants to achieve.

1I. CONFIDENTIALITY EXCEPTION AND FUNCTIONAL CATEGORIES

The Department asks for comments on two issues: “whether to narrow, clarify, or remove the
confidentiality exception from the Form LM-2 instructions,” 73 Fed. Reg. at 27352, and “the
appropriateness of the current functional categories and whether modifications to these
categories are needed in order to provide labor organization members and the public with
additional useful information,” id. at 27352-53. We oppose any changes in these two areas.

Confidentiality Exception

The Department has crafted a narrowly tailored and partial exception to the LM-2 that permits
a reporting union not to itemize a transaction that falls into one of five categories. Unless the
union is “prohibited by law™ from disclosing the information, or “where disclosure would
endanger the health or safety of an individual,” then the LM-2 filer must nonetheless disclose
substantial information about the transaction on the report. This includes “identify[ing] each
schedule from which any itemized receipts or disbursements were excluded because of an
asserted legitimate interest in confidentiality” and ““describ[ing] the general types of
information that were omitted from the schedule.” LM-2 Instructions at 28.

Union members still have a right to obtain the withheld information from their union.
Pursuant to the statutory right of a union member to examine the union’s books and records
“for just cause,” 29 U.S.C. § 431(c), the Instructions provide that, except for the two
categories mentioned above, any exclusion of confidential information “constitutes a per s¢
demonstration of “just cause,”” thereby entitling any union member (and the Department) to
“review the undisclosed information.” LM-2 Instructions at 28.

The Department has come forward with no reason to narrow, clarify, or remove this partial
reporting exception, particularly in light of the fact that union members and the Department
have a right to full disclosure upon request. There is no evidence whatsoever that union
members have complained that this limited exception to itemization has prevented them from
obtaining accurate or complete information about their unions’ finances. Absent such
evidence, the Department has no reason to require unions to divulge otherwise sensitive
information.



Nor has the Department made a case that the confidentiality exception has become subject to
abuse. If] as the proposal suggests, one union has not itemized 46 percent of its transactions,
73 Fed. Reg. at 27353, then the Department should examine these transactions, as is its right,
to see if they qualify for the exception. If they do not, then DOL should instruct that union to
itemize them. But this is not a reason to eliminate the exception for all LM-2 filers, nor is it
even an argument that the exception has been abused.

Functional Categories

DOL should make no changes to the LM-2’s functional categories. First, there is no evidence
that modifications to these categories will produce “additional useful information.” Nor is
there any evidence that union members have asked for any changes.

Second, as we have emphasized throughout our comments, LM-2 filers have already made
substantial investments of time, money, and other resources in order to comply with the
current regulatory regime. This includes coding each expenditure according to the
Department’s five functional categories. The only purpose served by changing the categories
so soon after unions incurred these burdens would be to impose additional burdens on them.
This would be a wholesale abuse of the Secretary’s authority under the LMRDA.

CONCLUSION
For the reasons discussed, the AFL-CIO urges the Department to withdraw its proposed

changes to the LM-2 and its procedures for revoking the right of smaller unions to file the
LM-3.
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